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Legal Problems on Controlling of Jewelry Business
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(3genans) unInendesuAns, LLM. in International Trade Law University of Essex, LL.M. in

Intellectual Property Law Queen Mary University of London.



Abstract

The business of buying and selling jewelry and gemstones is the third largest
income earning export business in Thailand. The rapid expansion of this business has
resulted in a great increase in the number of businessmen, including entrepreneurs,
in the field. Unfortunately, some entrepreneurs look for opportunities to defraud or
otherwise take advantage of buyers by selling low quality goods at high prices or
misrepresenting the quality of the gemstones.

In researching this paper, the author found that there are problems in
these specific areas: 1) transactions involving diamonds; 2) transactions involving
gemstones; 3) transactions involving finished jewelry; and 4) the lack of regulation
by a state agency. It is the author’s opinion that Thailand should establish a jewelry
federation at the state agency level that could control the actions of these
entrepreneurs. The state agency should also have the authority to enact legal
measures that would provide standards for the jewelry business. Insuring quality

would make the business more credible, and increase consumer confidence.

AdnARY : §INATTNKALIATRIUTEAY, HUTENBUNS, N13AIUAY

Keywords : Jewelry business, Businessman, Controlling
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2.1.1 anUuduuUAEnsILAIOLIITN1 (Gemological Institute of America:
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2.1.2 vioslJUAn1saududlenansievenin (The HRD Antwerp diamond

6
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5Gemologicat Institute of America Inc, ABOUT GIA: A TRADITION OF SCIENCE AND EDUCATION
[Online], available URL: https://www.gia.edu/gia-about, 2016 (March, 16).
°HRD: Hoge Raadvoor Diamant wlaLiun1wdangwin Diamond High Council.
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deoondpudlvesUsmavaidon sauluiinsidouazmsiannmsussifiugunnesnys
waoede’
2.1.3 an1udnudimaniaina (International Gemological Institute : IGI)°

an1uiGh3urandlud a. 1975 idosduiifussmavabon Jagi
au Gl Simaganvivilan lou Sheedn seens uulu ngamm Tfen glu maevin i1
e Insouln asawesada fadam dued viawes asm wulyu uas 1Busld uonanaydl
Hons AU M uRTIde UM INARELEs aoty 161 SudlladulsuSouaeuieatudyudl
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. SIA REPORT
G IA 6201041207

I —
May 20, 2015 {
GIA Report NUmBer ..o - 6201041207 |
Shape and Cutting Style . ROUN Brilliant |

MEASUTEMEDTS —.oeooerecrmsc, .54 - 658 x 389 mm |
GOt WS oSS i S i Uiy 1.00 carat |
Color Grade G |
Qarity Grage ws2 |
Cut Grade 3 i
Polish Exceil
Sy y £
Fluorescence None |

Inscriptionis) GIA 6201041207

fnagelusulsenunoanlagaaiuu GIA

7Antvverp World Diamond Centre, Who we are [Online], available URL: http://www.
hrdantwerp.com/en/who-we-are/diamond-lab, 2016 (March,16).

“Intemational Gemological Institute, About IGI [Online], available URL: http://www.igiworldwide.
com/about_igi.html, 2016 (March, 20).
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Abstract

The goal of this research is to study a number of legal issues associated with
the debt problems of individual members of households in this area. The researcher
will examine the characteristics of different types of issues in a variety of situations.
The study will also suggest models and methods for reaching those who are
responsible for solving the household debt problems of individuals in this area, as
well as offering guidance on how to solve such problems.

The research project examined Tumbon Banmang, Chiangmuan District, in
Phayao Province. This district is surrounded by forests and mountains, and the
people in this area work and mainly earn a living from agriculture. Most households
have a lot of debt and associated legal problems, arising from loans, mortgages, or
surety ships that have originated from both formal and informal funding sources.
The debtors in this area tend to frequently default on payments due to problems
like excessive debt obligations and a lack of knowledge about the impact of the
legal obligations relating to their debts. Ultimately, it is likely that they will run a risk
of facing legal action if they ignore the performance of obligation. When such
problems occur, the people in this district typically go to the community leaders in
the local area. At present, the easiest and most convenient way of reaching those
responsible and involved in solving the problem of household debt is to talk to
them about the problem. This is because there is no clear system regarding such
matters, and also becausesome people are unable to reach those who
areresponsible for solving such problemsor do not know who that would be. People
in this area feel shy to tell the story of their debt to others, and this leads to a
failure in taking any action. Also, there are very few people in this area with the
required legal knowledge. The community leaders themselves lack the legal
knowledge that would be required to provide legal advice and consulting on the
issue of household debt. This research recommends that it is necessary to educate
the people in this area with the goal of creating a community that knows the law.

Before the level of debt for a household increases, formal funding sources should
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provide prospective borrowers with some legal knowledge regarding their

obligations. This would benefit the community as a whole.

AdAgy : an1unised, Jyymnenguane, nilduasiseu
Keywords : Situation,Legal problems, Household debts
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Abstract

This research was conducted using a qualitative method, specifically a
documentary research focus-group and public discussion forum. The author found
that Thailand at this moment lacks a specific law regarding research that involves
human beings. As a result, human beings who participate in these research projects
do not have sufficient protection by law.

The author recommends that a specific law should be promulgated that
would protect the rights of human subjects in scientific research projects or tests. The
law should contain the following elements: 1) It should set forth the fundamental
rights of the human subjects who participate in the research project; 2) It should
establish an independent authority that would be responsible for the protection of
the human subjects; and 3) The law should contain legal measures that would help

any subjects who were injured in the course of the research.

AdARY : MTIFBTINLITRTULYYE, NOVINeENIswmNg, FnSuyyesu

Keywords : Research involving human being, Medical laws, Human rights
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1. UM

TutgtiulssnausefuseninsUssmanlan Taslanzegnidwsumaiigninliiog
Tundudszimeiamnuds dafldlianudidyiunsdunsesdnsuaziadnmiuiuguus
A dunyudiielianuduasesnazn1susedns winm wasdnaasauduiy e
sululumuwesufaananainiednsuywevu (Universal Declaration of Human Rights,
1948) WisesAnsavszyw@ A.A 1948 (United Nations Organization - UN) Iugmzﬁ
Hundnursnisfunsesdvsuasas nmiuiiuguienmduiged melévininsg (Legl
State)’ Bsvdnmiasananlisunsseniuegianirandulssnauszdussninssumeialan
fiunasasmeliszuaulszesulag (Democracy)” dsliimnudidyiunisimuansenaln
Tunsiunsesdns @nm uazdndesanunduinusliogluaaugigddudnamanguune
geansieds Ao Sgossuyny elvisgdeeglugnuzdiounasesanunsalddunatsduliulsmy
meluigdostioufiRmunelfiandusguauissy dedu nslienuduasesdns @inm
LLazﬁﬂéﬂ%‘mmﬂuuwé Fudulsududlgmiifanuddyegdduuiunwisenudonles
LaENNTATINANUFNRUSTENI YT EIMANIIR U NSANYMI TeMaIngmans malulad uay
mMATemensunnglulsznausgiuseninadsena Sainafldlianuddyiunisaunm
wazifunAdeiiAatesiuuywd

"Universal Declaration of Human Rights 1948.

2037 tnwamsng, ﬁﬁﬂ%’my%ﬁmﬁu, famingadi 9 (NFenNuIUAT: TSsRUABUART, 2551),
w1 113-114.

>J.'S. Barkin and B. Cronin, “The State and the Nation: Changing Norms and the Rules of
Sovereignty in International Relations,” International Organization 48, 1 (Winter 1994): 107-180.;
Webster’ New Twentieth Century Dictionary of the English Language (Cleveland: W. Collins,
1979); The Heritage Illustrated Dictionary of the English Language, International Edition
(United States: Houghton Mifflin, 1979).

°E. Gellner, Trust, Cohesion, and the Social Order [Online], Available URL:
http://www.sociology.ox.ac.uk/gellner, 2000 (March, 1); S. D. Krasner, “Sovereignty,” Foreign
Policy January/February, 122 (February 2001): 21; N. Fraser, “Rethinking the Public Sphere: A
Contribution to the Critique of Actually Existing Democracy,” Social Text 25/26, 25 (1990): 56-80;
M. Olson, “Dictatorship, Democracy, and Development,” The American Political Science
Review 87, 3 (1993): 567-570.
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ﬁwﬁqﬁqﬁaé’faL?iENLLazé'mwm'mLﬁaqﬁmmﬁﬂﬁuﬁuﬂ%umﬁ%’a Tt Msasazidauay
lail¥anaansnsedviuyuwesutuiuguvosnnuduuywd

ynfinsanfsinvesuuanuAsiumsmuauaziiunsideiifedeaiuimg e
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Anduogradusussslul a.m1947 9ndafmusyisudsnlén (Nuremberg Code) 4
I#Sunsinety u neysndin amiusansismigioesuil (Federal Republic of Germany)®

*National Archives, Record Group 238. M887., The doctor trail: The medical case of the
subsequent Nuremberg proceedings (Excerpts from the testimony of Father Leo Miechalowski)

[Onlinel, available URL: http://www .ushmm.org /research/doctors/miechptx. thm,2010 (October,
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2. 99UszaeAn13IY

Tasamsfnuidedl Iefmuaingusvasdndnifeuamuuimsiimngaslunis
AmuaLaznTEULLIANNAMABIRUINAI M IMangranglunsmuAsLaz iU T ToT
Rentestuuyed uazdniumsonirmsyvdygAmAdenifedesiumyed wa. . @y
ANTUNSLALANYNITUNITRAITANNTANYIITEIUAY NTUNITUANE NTENTINEAITITUEY)
melinseunazveunuisnslinuiunsesdvsianmiazdndesanuduyudvesiiu
msifelulasamsidefiisadestuuywd esesduiusnsdnudennassznineszimad
Uszinalnglivifununussmaniefuesdnmsseninassna saus ieliaenndouas
HulupunessiuiussmalneasdesfiRnumdnaiesssuanalusefuuiund

3. 35ALIUN1SIY

Tasans3deil fmuanszurumsuazduneunnsiss (Procedures and Process) Tae
l¥n3zuIuidn1sITuitanunIn (Qualitative  Research)  Usgnauluaae n1sideienans
(Documentary Research) wagn15Useyunguegeay (Focus-Group) fanszdanuseluil

3.1 M33380nans (Documentary Research) unsAinwuagiimsizidoyaann
nToUYRIIATIARVENLALIRUNIANATeIANBIYYerY Meldufygnainaindaedns
UYweyU A.A. 1948 (Universal Declaration of Human Rights of 1948) Feusznalnels
SaNgausUU g anas fanan wassssuieuyfufseninaUssina (Customary
International Law) wazanasgiulussiuuunnandesufjifnumdnaiesssuaina  uay
Usenaeadad (Helsinki  Declaration)’ \Juendi Faldfmunlifingnasivazuuiujoa
Aerfunidefiisidestuuyudildiunissensulussivana nasnauuniagives
Spssauyauisnvenaningineuazinnsnmsmenguanediimuslisuiauiviiagnudivi
wihfimuauuazifunsideiifedesiuyedludnuurnmsidussdnseauauinn '

Cxaau nydl ICH/GCP (International Conference on Harmonisation of Technical
Requirements for Registration of Pharmaceuticals for Human Use: ICH Harmonised Tripartire
Guideline for Good Clinical Practice) tJuani.

"'Declaration of Helsinki, 2008.

it deidunnmean1indiensinuasesssuuieinndnaenssy  duil 2) w.e.2549
IR 9 MsAnyITekarnIInaaadluuyed nserUsenAansUlelagunmeant anin1sneIuaan’
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Bnsheszitoya Wunsiasizideyaidanmnin (Qualitative Research
Analysis) Iaen151IHaN193AT1EYToYa1NNTITELeNaTNNU TEANINUTENIARATINAY
Lﬁmfhmﬂ%tﬂu%uﬂaﬂisﬂmmiﬁ'«mmﬂumiaﬂi'NWiziwﬁ’achﬁamﬁ%’aﬁLﬁ'wﬁaﬂﬁ’uwwé
w.a. .. (aduaniunslaganznssunsiasann1sfnendeluauy nTUNISUNNE N385
GERRPRIGL))

3.2 nsUszyungueay (Focus-Group) Wun1snwuarinsizidayalagiiing
Wiziwﬁ’zygﬁamﬁﬁsﬁLﬁmsﬂ'aaﬁ’uwwé WAl ... UuANTuN1TlagAMENITUNITHANTUN
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Abstract

This article focuses on legal problems related to the protection of
intellectual property, with the emphasis on two kinds of intellectual properties that
are related to each other: trademark and geographical indication. The article will
compare these two kinds of intellectual properties under the TRIPS Agreement, the
TPP Agreement, EU law, US law, and Thai law. It seeks to answer the following
questions: 1) Where a right has existed under a prior agreement, can new rights be
acquired subsequently through registration or use? And 2) Can the new rights,
however acquired, prevail over the prior rights? These questions may take the form
of a race for the ownership of a sign that can be protected as one of the above
intellectual properties. When a particular sign belongs to different owners asserting
different rights, the rights come into conflict. This issue has escalated to the
international level, and countries have divided into two groups. One group supports
geographical indication (such as the EU), and the other group supports trademark
(such as the US and Australia). These conflicting interests have led to WTO case
number WT/DS174/R, where the Panel interpreted the TRIPS provisions governing
the two rights and set the minimum standard that Member States will have to
follow.

The result of these studies shows that the protection of trademark and
geographical indication under the Trademark Act B.E. 2534, and the protection
under the Geographical Indication Act B.E. 2546, is not consistent with the TRIPS
Agreement, and that there is a lack of cohesion between the two Acts. It is
therefore necessary to amend and suggest new provisions in both Acts in order to
resolve this problem.

The author’s view is that Thailand has never had an issue between these
two kinds of intellectual properties before. Therefore, this issue is rather new for
Thailand. The author has frequently been asked, “is it possible that a trademark will
be identical or similar to a Thai geographical indication?” and, “is it possible that

there will be a conflict between the two rights in Thailand?”
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Recently, the author has discovered that “Budejovicky Budvar” (Budweiser Budvar)
beer, which is a geographical indication of the EU, has applied for trademark
registration in Thailand. It is quite certain that this application will be rejected.
However, it is unclear to the author whether the application will be refused on the
ground that it is a geographical name, or because it is a geographical indication, or
because it is identical or similar to the registered trademark of a United States
product, namely “Budweiser.” Regardless of the outcome, this Budweiser case is, in
the author’s view, a sign of a problem between trademark and geographical

indication which will begin in Thailand soon.

ANENATY : LASEIMINENNTAN, FeUalnagilenans
Keywords : Trademark, Geographical Indication
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Hudu esmnifulssmeiifiudandasdmagimansiifitedomanssiindsiosnisli
fn1sAuasesiifufnazdnune nannfe n1soannguuislanizusesfunIsAuATes
fananluszduiiitunn luduvesngalanlyel 1wy Uszinaansgonsni Usemaseainside
Ielenuduasosdsisdnegimaninielingraneiniosmnenisdn (Trademark Regime)
Hosndsumalanivallidesidudandsisdmagieansvinleiin Fadiuinlidueniay
awuaaﬂﬂgwmﬂwmiaﬁuLﬂmmawww Usgnaufudssinegiimaniifinundie
AFIULATEINUIENTITAIBEUAT F9UL mumiﬂmmaammﬁnwmmamﬂmﬂmaim
ﬂgwmalmawmamimlm Tnefiohdssimagdmansdaniugfisusintuiaiomng
nsesunile’
nshuasesuanssfuivinliAndofinmiuegsnsenitaedomnensduay

WINgiA1ans 1wy ARauALlesIEnINnaIemuIenIsAl Bavara AU @9Usnig

6

iA1ans Bayerisches Bier ﬂﬁauﬁﬁLﬁaﬁiwdwm‘%awmamiﬁw Budwesier ﬁuﬁqﬂq%mq

&> WD

:umam Budweiser Budvar ﬂ@]ﬁ‘LJﬂ’WﬁiuM’J’NLﬂi’e]x‘]‘Vi?,J’]EJﬂ"liﬂ’] Cambozola ﬂuaww

a

niA1ans Gorgonzola usiu

seuniilet 2003 Ussimmanizeuidnildioniesronsdnsssiudefinimueiasdnig
n1sAlan (WTO Dispute Settlement Body) nanvinnguunevesannnelsuladnse
undaaAnaunnas TRPS  luidesnislfansseninaadomunenisiuardeuad
yagiemans wazdefinndsndnildinadidedelud 2005 Ao WI/DS174/R  1ne
AMEN915UT (Panel) "Lé’ﬁmimmﬁmmwﬁiytfjﬁiumiﬁmmaqﬁgﬁmﬁiummGmaa TRIPS
Tusdszns (wsizannumnas TRIPS Mlé’ﬁumﬂ’m@’amﬂﬁmméumaﬁﬁamimﬁqaaq

avistlegnatnian) Beileuaznanliluitei 3 dely

3 o a ] a 1 a
sundu tonleavy,  nguaneninddunisldyyidrdienisduasesdisdniegliaans
(NJIVNUMUAT: UTEN TvBeaveed A1, 2547), i 111-112.
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pg19l5AnN ndanda13dadeluad WI/DS174/R  duavirlvdeUseine
ansgolusng LLazs'haawmwsﬂsﬂié’ﬁmmwmmmﬁ%aﬂisﬁé’ummﬁmﬁaqLﬂ%wmw
131 wagdasdnmaglimansaumatstlenilungulsemavomulugag 10 Bisiiuan
faeiulaann1s§avin FTA 5emineUsemnaRmuILaIne umrs a5 nInalsemaRauILa
AuUszineanIdaimun 1w Tundl APEC (Asia-Pacific  Economic  Cooperation:  APEC)
@113 APEC ‘Vimsrdizmﬂié’ﬁamﬁ’u%’mv‘hﬂmmnaq FTA #i3un11 aunnas TPP @
UivLmam%amemuﬂsvmﬁmaﬂmwaﬂ wiiiuldanannmglsuyjsndndueneainy
mJﬂianawwmmmmammmuaummlu iwummmmmmammﬂuawwmq
glimansuszinvlniuazas Jusy Wil usfuszmelngasilgdnsiuasandnnnumiiy
anas PP dae windinudululann sswalneasdrsinduaidlueuian §illeudah
unSayelilunnunnas TPP undeseiusenousedasldnandely

3. LWIANINANEVRIANIENTIUNTITARETONNIN (Panel) vadasAnTIEiudainm
asdnsnsdlanlunf WT/DS174/R #ildRanuuniyaneafuansvesdivas
wnmnemsduazinisnaniiaansnislfanunnas TRIPS 4 16.1 40 24.5
wae 98 17

AR WT/DS174/R”  \Junfifavizewdniuavesansideldioniosdonsdnsseiu
VoNNIMVD999AN1IAI5A LA (WTO Dispute Settlement Body) Lﬁaﬁmé’mmﬂ%’ﬂgume
11731 14.2 wag 14.3 kg Council Regulation (EEC) 2081/92 of 14 July 1992 on the
Protection of Geographical Indications and Designations of Origin for Agricultural
Products and Foodstuffs %aﬂﬂiz%ﬁﬂuqiiﬂé 739138171 EC Regulation 2081/92 1aws9
JndunsdadondnujiAdesausid (National Treatment) wazdasonnunnas TRIPS
Tudesnslidndvonimenniommnenmsiuazidvesiaisdnisgimans sl §idou

‘sumau tenleaey, dnivimsmdedtnngnsiey naaminddunatynn nsEnsewde,
&un1wal, 14 Suau 2558.

*af WT/DS174/R WumsitadeteiFeniowesanigendniiituluionats WT/DS174/20 uaz
foidensesuesneanadoiituionans WT/DS290/18 Fesansuszmadoniosoanamelaulutofinim
undryefRngranefifiaruniedosiu taditadudeTuil 15 fuiau 2548).

6ﬁumzﬁ?ua‘viquiiﬂ (European Union—EU) gdeJuU‘sszﬂquiU (European Communities—EQC).
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IznaiuanzUsziun1siiatsanves Panel saundgaifininuanas TRIPS fiieadesiv
N5 IAENEIIYBUATRINUIENITA AL T AN BEIUTN N IM ARSI
v a a 1 1Y) a a v Y] wa 7 | .
To993e8leg 11 ansgowiniiuniasunUyd® w1ms 14.2° una EC Regulation
M Yo ' - Y dao o o wa 8 dst v ve
2081/92 Algrnuan LATDINUNYNITANNUAN YL YANDUNUYR UM 13 ngslasunng
anzidoulaggasnegnouiuniinisveduneloudunigimans liasamungnisen
uanusaldneluld (Was Lodge May Continue Notwithstanding) il usiunUnyelag
wandliliiug nsesmnensfiasaegsiuiuivacnsdniglicanslannig winsdiuil
ansgelsnlaonsn Wun1sansoudvisueadnreuaIomunenisin Ins1zauanad TRIPS
1o 16.1 lalvianSusiiieaified (Exclusive Right) Yaaidnvaaasosmunen1salunsviunis
glae
' a v wa = a ) a v Y a 9 | .
Tududnuniyalivilanansgasnlisenses A 1931 143 Wia EC Regulation
2081/92 lafmuadi dudilivunsfoudsi@nigiaans nnnisaungdeunuyinli
duslaainannudnlafinludnuazuwiaswesduiiuinsemunenisi Ndvedsadunidn
wazlaldunluszeziiamils Jeansgowsniladnein Reulvdsnardunisdidndnsves

"EC Regulation 2081/92, Article 14.2: Which due regard for community law, use of a
trade mark corresponding to one of the situations referred to in Article 13 which was registered
in good faith before the date on which application for registration of a designation of origin or
geographical indication was lodged may continue notwithstanding the registration of a
designation of origin or geographical indication, where there are no grounds for invalidity or
revocation of the trademark as provided respectively by Article 3 (1) (c) and (g) and Article 12 (2)
(b) of First Council Directive 89/104/EEC of 21 December 1988 to approximate the laws of the
Member States relating to trade marks.

°EC Regulation 2081/92, Article 13 Lﬂuumﬂfgfg’aiﬁmmﬁumaﬁqﬂﬁmmﬁmam% L A
n5l¥le 9 lumamndvdiuauiitldlatunsden ﬁaﬁ’mmﬂ‘*ﬂué’ﬂwmzLﬁ&lmmuaqﬂﬁmmﬁmam%
ﬁaﬁ’mm{lﬁ?’ﬂué'ﬂwmzﬁﬂﬁa’lﬁﬁmwwaﬂﬂmimma'nﬁ']Lﬁmﬁaﬂmauﬁamaﬁuﬁﬁqﬂﬁmmﬁmam%
s,

glbid, Article 14.3: A designation of origin or geographical indication shall not be
registered where, in the light of a trade mark’s reputation and renown and the length of time it
has been used, registration is liable to mislead the consumer as to the true identity of the

product.
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¥ P ¥ v A o v oA ¥
LANVDIATDIVUIENITAIAIUAIIUANAY TRIPS 99 16.1 AAIAUALALATDINUIENITAIENNNTE
PuNslunsdionavintminmuduauwinuy (Likelihood of Confusion)

ANV IAINANIV AU Usenauiundnaitadevad Panel  luad WT/DS174/R

'
=

YITgUIzVONaNNITEIUNAYITITUNSAmNUNUYaRnuanas TRIPS Tunisla

Y
1% a

AUATBIANTvRLATMIINEN SALar AN deansiute 16.1 Yo 245 uavde 17
AU Aevznansieluil

3.1 nslansidvaanTamunensiaude 16.1"
aviivenaiemnensinfildaanzidou Ae andusifissiferlunsly 3s
Junisdrdaansnisliieionunslumsmsiuesduiviloutuniendefuiuauimio
UinamileutuniendetuildanngideulaglailéFueygwludnuasivinlmAnaruduay
(Likelihood of Confusion)

Panel léfinnsaunde 1617 TagUseloausnidunisliansusiiiosfifionn
Wwenaiosmnenistiiaangideu wildlduditaauiianunsaiunisidiedemuei
sunruduasondudsdmanimans” luuselongainedudosniuveste 16.1 10y
nydifanSvesirvenndemmnensiiaanzdeuazliviilidondnsle q flegreou”

mPaneL, WT/DS174/R European Communities-Protection of Trademarks and
Geographical Indication for Agricultural Products and Foodstuffs (WT/DS174/R) 15 March
2005 [Online], available URL: https://docs.wto.org/dol2fe/Pages/FE_Search/DDFDocuments/
53812/Q/WT/DS/174R.pdf, 2005 (December, 31).

"TRIPS Agreement, Article 16.1: The owner of a registered trademark shall have the
exclusive right to prevent all third parties not having the owner’s consent from using in the
course of trade identical or similar signs for goods or services which are identical or similar to
those in respect of which the trademark is registered where such use would result in a
likelihood of confusion. In case of the use of an identical sign for identical goods or services, a
likelihood of confusion shall be presumed. The rights described above shall not prejudice any
existing prior rights, nor shall they affect the possibility of Members making rights available on
the basis of use.

12Panel, op.cit., Para. 7.601.

Plbid., Para.7.602.
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atalsfinny Sefluntyad@sy q Tun1ssrindvdidiveaedomnenisfiiannzidouniy
o 16.1 lgun 48 17"
arunienlosesdssinsgiimansiunslavivesdweedomnenisdiny
o 16.1 tu undyaite 16.1 WlidydRlhawenaiemunenmsiianslunissiinavs
Gum?iw'a%mmﬁmamii‘]umimww wiog19lsinm Panel  AldRAuandnSveaiives
wdosmnemaditldannzdoumude 161 awsafiunisldodnsdsdmandamandls

(Uses as a GI)15

3.2 fosniiuAnsvaadivesdsisdmenlimansnude 24.5

untUayelAves 24.5 1aAmuni “Where a trademark has been for or
registered in good faith, or where rights to a trademark have been acquired through
use in good faith either:

(a) before the date of application of these provisions in that member as
defined in Part VI; of

(b) before the geographical indication is protected in its country of origin;
Measures adopted to implement this Section shall not prejudice eligibility for or
the validity of the registration of a trademark, or the right to use a trademark, on the
basis that such a trademark is identical with, or similar to, a geographical indication.”

PnunUeyalAnina1 Panel laRAMUAIIN “This Section” 1535AYNY AUNBDY
Section 3 SaduFoswesnadunsosdssdmagiemansiinbu duil snnsnislunisdunses
Avsdmegdimanideslinssnunssifeudeauauysalludviveseiomanonisdn  (The
validity of the registration of a trademark) A® U9 22.3 uag U0 23.2 (ﬁmﬂﬁmﬁﬂ%mﬁﬂ
newAsIINeN1SAN) warlinsenunseifieusednslunisidindemunenisén (The Right
to Use a Trademark) fie 4o 22.2 wazdo 22.1 (hansldiniownnenisén) sl annsnis
1o 9 TuArumnas TRIPS ﬁaq’uaﬂmﬁamﬂ Section 3 mmmimiﬁmimﬁu 9 2zl
Foontiumude 24.5 1Wu ¥ 16.1 avslunmsduasoaaiomanenisi Wudu'®

1LlPanel, ibid., Para.7.603.
“Ibid., Para.7.625.
“Ibid., Para. 7.639.
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aglsinu 4o 223 wazde 232 Uunsdnisdandsiu (Conflict) sening
dslsinegilmansnlasunisAuasesegnau (Prior  Geographical  Indication) fiu
wsesneMsilasuauAuasadlunenas (Later Trademarks) Tumanaufumniunis

'
a

TAITENINNATMINENMSALATUAINANATBIBENDU (Prior Trademark) kagdaustng

Y] wa

alimanslasumuAuATaINIEvEas (Later Geographical Indication) fasdnuntayaifve
24.5 snUsulimnmsduasenaiesmnemsdtuddoulade 245"
Panel 1#3fiadedn enumnas TRIPS 4o 24.5 1unsduasesdsldmanimanslasaglaily
nsznunsziiteusenslivenaiosmunonisin fldlvavsamtinsginmaniiias lufde
avisvendivenaIewnensdild lnednsvendivenaiomuenisindined dnsany
o 16.1"°

oty nsunns 14.2 wike EC Regulation 2081/92 fifuusliiedosmune

Y av vo = ' Aa ag v Yy v a 1 & a ¢ Yo X
ﬂ']iﬂ']ﬂl@?Uﬂ']iﬁ]@‘V]gLUEJU@%ﬂau@JaWﬁIsﬁma‘lU‘lﬂLL@J'J']aQUQSUWWQQNﬁ']a@ﬁﬂziﬂiUﬂ']iﬁﬂu
a 1 & a

nzifoulunends 1Humslifansastmaniimanifvileniidnsveadivenedomune
msflunistestunislinsdiienailfifeanudvan Fadumsdrindnsde 161 wi
AuAnas TRIPS 93¢ Bnviede 24.5  Laildlkgrunalunisnsevinauduld™” ogdlsfany
annmelsulagnainundygAvesanninglsuididesniiuniude 17 uwiiausnas TRIPS
efiTouazlinansely

3.3 douniiudnsveadveniasanemsdnanude 17

AuANEs TRIPS 9o 17 ladgygflian “Members may provide limited
exceptions to the rights conferred by a trademark, such as fair use of descriptive
terms, provided that exceptions take account of the legitimate interests of the
owner of the trademark and of third parties.”

nundyalite 17 asnadunisnaisavesannmglsuin uddn Panel g
3198871 EC Regulation 2081/92 11051 14.2 azliadenaassiude 24.5 uagde 16.1 Wi
ANUANAT TRIPS Ana Lm'avmwwq‘[aﬂﬁé’wdwmﬁmfﬁaﬁménﬁ?uaam@é’mﬁwﬁa 17 ung

"panel, ibid., Para. 7.622.
®Ibid., Para. 7.618.
“bid., Para. 7.625.



90 I 6 atudt 1

auanas TRIPS”™ Gsavnmelsulduanamdngrusudrteulvvesdosniiute 17 uwieiny
anas TRIPS Tnednedia EC Regulation 2081/92 1ais1 14.3 &1 Panel léRansaunannns
wamavdngunfeusnnude 17 il

1) Founiuaniveuiivenadewuanisi (Limited Exceptions to the
Rights Conferred by a Trademark)

2) mMsdemnunssauiiiusssu (Fair Use of Descriptive Terms)

3) fesmilefanausslovisureusssuveniveaaismunensiuazyanai
@14 (Take Account of the Legitimate Interests of the Owner of the Trademark and of
Third Parties) fal)

Uszn1susn Fo 17 WWudesniiu (Limited Exceptions) Tun1ss1indnsiinain
\ATeanaen1sAn Jenuludednsveudivesadowmunenisfniude 16.1° Taer1in
“Exception” wanspnumuglugindunsvilidendnded1asiin (Limited Derogation)
Felallaidun1sinansiidogideriomn Tnemsiiiudiin “Limited”  u W@unisidugin
dosniutudesdidnuuziuauuarannsnouynnldldlunsdivinliavsgnanreudniioy
it

A191 “Limited  Exception”  enude 17 lAkansdiin1591Anansveainves
\ASeamINEN1SA it 16.1 e AvBusillesfifen (Exclusive Rights) lunsvuyana
fiay (Third Parties) annsldiedemunefimiiowndendelunmanisiiududviousnns
finsleundendeiildannsdoul’ uasmslddnanenanelfiinnuduauiuls”  §adl
ns91iansusUsEnsluauvneaude 17 wu mﬂﬂamzmﬁ’u?qﬂa%mqgﬁmam%ﬁ
Fsumstunzdeumungransanamelsuud feldhnmsliasdnanimansidunisly
dusududunuasiuomiswingy dodu Sedlddfnaniveadivenniemunsnisén
Tunssiududinun Snvsnisuinmsfiléuauduasedlueiomnensdidae aens
THassinsgiimansiusondunsliduwdmagimansildunstuns iy

a

=2 ) o w a a | e va =1 a s [t O Y a a v
"NL‘IJ‘LJﬂWi"U’]ﬂ@ﬁV]ﬁLWENLQW’]SﬂEjiJVII“UﬁQU\‘]“UVINQNﬂ']ﬁﬁ]i il dun15917n@nsL91909

“Panel, ibid., Para. 7.644.
“Ibid., Para. 7.647.
“Ibid., Para. 7.650.
“Ibid., Para. 7.651.
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[

\n3osvEnenIAgldiaseamsedull ﬁaLi‘Jum{L*E’f?ﬁﬂQ%wNgﬁmam%ﬁlé’ﬁi’ﬂﬂm%m%mm
Wveedeainensin aude 177

Usznsfiges veuwadesniuly 4o 17 duldfinsensedrsluundygiin
“Fair use of descriptive terms” %38 n1slddennumssauniidusssy Falaeriluwdinng
Wludnvarirlifidnvastaamesuzaunsadueiomuensdls” oglsinuud
?aﬂﬁmqqﬁmam%%Lﬂuﬂizmmaw%’wéﬁumqﬂmmmizLﬂwﬁﬁauaziﬂﬁaﬂ’am
wssaulaewiimu uinsendegndlude 17 dufifunisedendetudnvarvesdsd
ynandenans

Usznsgathe deuluddnyueste 17 du Aelunisnsgyiniisrinanslnesios
Ailafanauszlovisurousssuvesiivesaioamnenisfuasvesyanaialy (such
exceptions take account of the legitimate interests of the owner of the trademark
and of the third parties) Panel l§nnudenusingniin nadsslemisurousssutiv
Lilgansvendrvenmdemuienisé (Rights Conferred by a Trademark) wsnzuntdayel
iFosmssriadvsdenan Snvie iunnsdileis “yanafiany” (The Third Parties) Fadui
wiueuiyaeafianfdudilifavsuinnedesmnemsiiguiu’ Sfmnfiaisan o
9 15.1 whsuanas TRIPS  asnsadilaléin indeammnenisiiidnvasiivaanis
(Distinctiveness) feiiu 1ivoupiomunemsiiinalsslenidureusssalunsinuaai
valamefinnudenlosfududmiouinng dsquArveaaiosmunensidsegiiaaui
Foidusanndaamnentsdniiues

naUseloviiduvousssuvesyanadiany  Panel lénands “yanaiian”
untyefAilisnda fuilna (Customen” wagdlidsisinagiimans (Gls Users)” s
navszlmisureusssuesiuilatu Ae msansonenuezduimeliiaiesmnenisdn
nilteannniAsesinen1sinduarUneananaduan Tudiunayssloviduteusssuves
fiAssdmagiemandtu Wuldands 221 winruanas TRPS  flasieulidiuds

*Panel, ibid., Para. 7.655.
®Ibid., Para. 7.654.
“libid., Para. 7.683.
“Ibid., Para. 7.662.
®Ibid., Para. 7.664.
“Ibid., Para. 7.676.
*Ibid., Para. 7.681.
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wauszlonidurousnvesyanalumsldaudiiaudnvuzuagunasiinnainaniud
unasiuiavesdudn”

unUnalite 17 Wunsdifimniinauduautu 9o 17 TRidunssriadnsus
WieafiAsaveairvesndeamnenisiiaanzifoulunsmunislddueiasiliiani
Fuau usdm3uinst 143 uhe EC Regulation 2081/92 Junsalvufilvdsdsdnia
plimanslisunmstunsdoumndunsdineliinanudvausiuiniomanenisiilds
msvanzideuegiouiiiveidss dudunsdostuasisausulunsdiosiinanuduaugs
I@sﬁ]ziﬂiﬁéqﬂa%mqgﬁmamﬂﬁ%’umiﬁﬁumLﬁ&ﬂfz feil Panel Fufiuirundagfung
14.3 EC Regulation 2081/92 \JunsAilsfenausylevidurausssuniude 17 unaniny
Anas TRIPS™

na1alaaguuds nisegsrufusznitndivenademunenisiiildiunis
aam/lzL‘ﬁsmaQdauﬁuéqﬁa%WWQQﬁﬁwam%ﬁlé’%’ums%umLﬁau‘Lumwé’a AuunUsyeld EC
Regulation 2081/92 ld@enndesiuainunnas TRIPS U9 16.1 uagle 24.5 ungennasdiu
$o 17 il msResannsdlasuasiddesniude 17 Ju uwuntaRsinanerldld
Syafilvdnnsinnsandunsd q U uwindhves Fair Use dugoadunisfinnsanuuu Case
by Case”

4. N5 ANATEIENTTENINNATOMINIINITAUATEIUIINYRAEATAIUAIUANAY
TRIPS AuANaY TPP AQuangannneglsy nguaneansgawsni wazngvunelng

v
a Y A 1

ludrulifleusznanfensdiifatunas i dululdluanuduiussesniig
\WATMIHNENIALaE AU Tmansaieiu 2 Usenis dail
Usenisusn nsalieTesnanenisAnlasunisaanzileuetnau (Prior Trademark-

Later Geographical Indication) flean 1.1 @sinaiimansaunsadunsidsulunignds

*'Panel, ibid., Para. 7.682.
“bid., Para. 7.670.
“Ibid., Para. 7.686.
*Ibid., Para. 7.688.
*Ibid., Para. 7.672.
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Igvdel vio 1.2 Awdmanimanianunsatuldlngldldtunsdouldviels vie 1.3
mnAssdvnagimanslasunmstunzifoundannsnfinoouedomnenisildviels)
Usenafises ﬂiﬂiﬁﬁwﬁmmﬁmam%‘lé’%’umiﬁwmﬁauag:ﬁau (Prior Geographical
Indication-Later Trademark) siean 2.1 ie3osmanensmanusaaamzideuluaendsls
vi3oli 3 2.2 inFesmnensmannsadiunlileglilfaansidouldvdels wio 2.3 wn
wpmnemadnldfunsanmzdounds anunsaifinaoudsdmagiimansldviolsl
Tnefidsuaniuniydaifeglununnas TRIPS (Uszneufudifads Panel) mnumnad
PP nguineanamglsy numaineanigeinini wagnguanelng udiesesiIeuiiiou
nslvavsssrhaaomen ey dnagiimanslunsddandn il

4.1 nsdiiIasvanenisdldFunisaanzideuagnau (Prior Trademark - Later
Geographical Indication)
\3eamnensmldiunsaansideusgieu (Prior Trademark) Usingeglu
A9duuea Panel Tunf WT/DS174/R Fanuneia iasesvnensenitladiunisdunsesng
3

A
ainognoutuiidsusimgiimanslduvedunsideoulunionds Prior Trademark fiog
fhefu 3 n3dl Ao iw3emngnisifiianslunisldedieu (Where rights to a trademark
have been acquired through use) vﬁaLﬂ%wmEJﬂﬁiﬁﬂﬁlﬁﬁﬂ’]i?juﬁ’maﬁmmL‘t‘jﬁluaaj
noau (Applied) ‘vﬁaLﬂ'%'ammamiﬁﬂﬁlﬁ%’umiwmﬂauagjﬂ'au (Registered) Yufidausd
yagfimaniazanvetunsifou egnalsfiniy luuviiesesiififouvenaaaniznsd
somanem s fildsunsannzdouogieundaity
4.1.1 mathAwdmeglimansuvetunsideuluniends
4.1.1.1 adunanag TRIPS

Armnas TRIPS oy alvidssimegdmansannsaldsuaiu
Aumsaslunendsla LLﬁfﬁ@IﬁLﬁmmmé’muﬁUm’%'awmaﬂﬁﬁwﬁlﬁ%’mmmL‘ﬁauaéﬂ'au ou
Hun1segiamitu (Coexistence) szvinaeiosnemsfiuarasisinisgiamans untwydd
#0 24.5 fsls miawmamsmmimwvL‘UEJuImamwaaﬂamumawwmmmmam
lasumnuAuasaslulssmawnaaniin uilviiuinsnsle o Wnssnunssiflousionnnu
auysaiuisdvdveaniesnensidilsannzidousgnou (Panel ldinrmminsnisianan

36 ¥ | | A A [ Yo P ' a
ANUANaY TPP Jillsurenanianigludiunsaiiiasemunenismilasunisaanziousynou
LAY,
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[%
wa ¥

oA 98 22.2, 22.3, 23.1 wag 23.2) fatiy UnUnalAve 24.5 UIuwandlidiuln 1edaued

A
&
=

nagfimansldsunstunsideulunends wagnistunsidous e1vdmaliiadosmuie
nsdnitldsuannsifouegnouiidnuusiditieanda daldnsgiimanimuaunnag
TRIPS 90 222, 22.3, 231 wey 232 laganuanas TRIPS vusllaunUyds (W1nsnng)
fsnanlunsenunsziitevlumsvinuld Wieifinooueiemnemsmitldiunsaavziouet
feould

fodanm nsdifiarsandiinsdifuaiosmnensmildunisan
nuiouogrouniude 245 Feudunsdifivanzdousgieuiufidelstinsgfimanslésy
AuAuAses (Funziden) Tusemaundstiin fadu wiindeamanenisélifunisan
ndoululssmanandnladoutuiidesdmegimansazanvetungioululssinania
aunBniiu Ailiiiavaanindsdnegfimandiaue Ul

4.1.1.2 AANAY TPP

AYUANAS TPP ﬁlmmmwwﬂmmammmamuwvwaumwaﬂﬂ
ynlaineliAnauduautundosanenisd ity Suandrstuaunnas TRIPS filias
Jedvnagiimansaunsaldfumstunsifoulumendsldnnnsd Judunisenseduduases
AoavnemIdnfildsunsanvsdousgiouligeiu

Fausingaude 1832 wisnrumnas TPP fwualsl nadinnsdu
yedoudndmeimaniaviodaideliAnmuduautuniomensiildsuanudunses
oejiou iuldn lemafidsustmaniemansarldfumstunadeulunendsiuidivosas

fodunn amnumnas TPP lulsinanisnsdindeamunenisilisy
sz deusgroutuiideisimegimansldsunstunsdoulussmmmasidafagy
ATuANas TRIPS 49 245 &ail Sadiennandululdhoraduniesmmns madndldsunms
wmlﬁauagﬂiﬂ'aui’uﬁ%am%mqqﬁmam%asmma%umzLﬁﬂu’LuﬁuLmuﬁ?u q 18 Snstaundaydld
10 1832 unsmrmanas TPP leygAnsdifinieamnonismldiunsiuasesagiely
vanensaifeiy 1wy nsaifingly nsudveaasou mslafuaamadou Fwegluds
nsdidemnensiiiansiatulneundygivessmaaundnty o Snde Fadunis
Yg18AUANATONATEIMLIBNTIAT VN ULINNTIANANAS TRIPS (A2 MANAS TRIPS
deaedomunonisifildld Idufveanmadou warldSuannsdouint)

4.1.1.3 nguangannmglsy
annmglsulsuAluasundasundayeanudiidads Panel 14

L%

Faaudu eliundygainnuaenndesiute 17 wisauanas TRIPS  Tagnguung
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annglsannsalidadnisgimansarunsntunsboulunendild uwidosdileds
Lﬂ%@wmamiﬁwﬁﬁmﬁﬂizﬂamaammﬂ 64" (Usgnauuns 14. 2) Wit EU Regulation
1151/2012 fig Lmammamimmw sifuilavdognoulasgain I9eidns 1Huiizdn uas
finslduntaeszeznanils uas masuumvLUaummwwﬂmmamuuwﬂmmmmwwﬂa
Anludnuaziuiadswesdud mmﬂ,‘mSrusuumquaamwwgumam Fatl mnladasy
09AUTENOUIATDIMINENITAININIAT 64  Aamnsatunzideudelsiniagiamansld
SudunmsliiaTesmnensfuardnisdnaniamansogeuiu (Coexistence) I

Fodunn wndesmnonsdritldanns zilyuageunungrune
annnglsutu Ao indesmnontsiildsunmsannzdeulufuunuanninglsunoutudid
mﬁuaﬁuuml:uauawwmqﬂumamﬂummmuamwdiﬂ Ay tuiadomnensiilisy
N LUaua&Jﬂamumawwmmumamﬂmuﬂmaaqsl,umul,muwmﬂ'}Lumiu Fadunsdli
Unsionunnas TRIPS

4.1.1.4 nYVINYENIFaIIENT

Uiummam%ameﬂmsmawwmmmmammsﬂ,m FUU
meﬂuﬂmmammamim mwmsmawwmmumamLﬂumsawmEJmsmﬂiwmwuq
1dun infesmnesnmiainiamanefusoudusinsd deil mndunsdiviioundonderty
\3eannensiildsuniseanzieusgiounds (Prior Trademark) Tneidunisldniod
Audonles (Connection) AududidiliaanzideuliludsznnsivinliiAnauduan
(Confusion) vi3eLilafin (Mistake) n3oidunsvasnans (Deceive) ngmaneiadosvang
st faslifumsamedeudsisinaniamant (adomunenisdn) luniends
flandnd MuNIASY 2 (d) wike The Trademark Act 1946 Liulsidn ﬂgwwm%’%am%ﬂﬂﬁ
nsfuAssANIIimanfifituvinfunisduaseaniomnenisin Tnewfiuindssdmg
mJmamLﬂumawmamimamwm ImalummmLﬂﬁawmaﬂ’ﬁmuumaLammalu

fodann in3esmnensiiiiognou Ao i3eamunensmilesy
nsaemzdeulufuuauty o I@aimwmsmn’]Lﬂumiammamimwuaqﬂamwmmww
piienanslasuanuAuasedlulsemewraanlianieoll sudunisliaenadesiuainunnas
TRIPS

EU Regulation 1151/2012, Article 6.4: A name proposed for registration as a
designation of origin or geographical indication shall not be registered where, in the light of a
trade mark’s reputation and renown and the length of time it has been used, registration of the
name proposed as the designation of origin or geographical indication would be liable to

mislead the consumer as to the true identity of the product.
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4.1.1.5 nguunglng

nnmnelnglidssinanimaniannsntunsdeulumendsls
e wiansisavuarduaunasiniuesesnonisiilssunseanzidousgioufnm
wizsydRduasesdiainiegiimans w2506 1ms1 5 ldsmunndninausinisdy
neifoudaisdnegiinnans Taedwuaidouly 2 Usznns Ae Asisdmegiimanitanunse
sumstunzdou 1) dedsifufomifuesduiiiasldfsdmanimandiu uag 2) dog
LidudsusimanimaniiidarermnuacidsuiesniefassmusuvesUssenauniouluny
wiady  ulaan hiﬁwﬁzy,zﬁmmﬁmu@ﬁmmi%umLﬁauﬁqﬂq%’mqgﬁmam%é’ammﬁ
Lf-ﬁ'awmamiﬁﬂé’%’umiwmLﬁauagjdau p819lsAnu undeelAumnst 16 ladalenna
dmlside o1avmmeanusinds iivesadesmnensiildiun saanzideustiou
wéitAmBnsAndunstunsdoudsusimanianansld

ogalsfiny fidsuiiuin nsidalenaliidrveandeamne
nsfiidolddndudiidnlfideudadunstunsdoudaldmaimansluricisznia
Tawafissesnafedudilifivmedemsduasesdvivendwaneiomonisin fidou
i nsliAsisinanimanslésunistunadeu lunsdlineliansisumuAnauduan
vieviasiinduiniesmnensiiu Hudesisgarsiiviflunssifuguadeg

Bavaria Bayerisches Bier

g 1 = v . 38 o a [ dy a -4 . . 39
AIBYIATBINUIYNTITAT Bavaria  NU dUITINNYUAIENT Bayerisches Bier

38Pakmart, Bavaria [Online], available URL: http://pakmartdutyfree.com/shop/
Index.php? route=product/product&product_id=56, 2015 (March, 10).

39Bayerisches Bier, Gallery [Online], available URL: https:/Awmww.facebook.com/ Bayerisches-Bier-
357104708085/photos?ref=page_internal, 2015 (March, 10).
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Ailouvosndnetnaauni 19y mniAdosnensi “Bavaria” dsuanmaideusvaudides
lulssmasesuaudegieuiuiidesinaniaans “Bayerisches Bier” (lun1widangy
e Bavaria) WWSumstung Jeululsemaeesud Ussmauvasie) il winlu
NARENT LARIVINENTA “Bavaria” vesUszimalusesiaudvonngDoululsemalneg
\3eaMNEN1sA “Bavaria” gdoxliiltiatesnunenisiiildanvzideusgneunmngmineg
Ine wazn1siansansvaangiloudondsiiumuuing 8 (12)  wiAswses1wvygm
wP3smen1sfn mngieldindunsdiidsdinegieanslifunistunsidousgron
wavpsosvnensiuveannzdeulunends (Prior Geographical Indication — Later
Trademark) 3sfiTouagldnanseluluifed 2.1 4o 4) sgrdlsinu fifouiidedunniy
wenzidouliausaandvdonnaaeuldinianisimegiismanslatreildtunsould
waabusnaUsEne

Yodunn nanlunisiorsandnduaioavunenisdndils
annzidousgnou Hideuiiuin wsesvlydRiedomunenisi we. 2534 31951 8 (12)
svunlallisuaangidoueiosmnenisdfidudevsenouludsdalsdnisgiaans
LLﬂwﬁzgzﬁ;’ﬁlﬁié’ﬁmumﬁqmﬁmﬂqﬁmam%ﬁ%ﬁwmﬁmsm TmaneaudedeUedna
aiimaniflesumnudunsesluvdeusnivoraninsvioli dslumsuftRvesnemsiden
el wuseonilu 2 wwwne fe Lawwzf?ﬁiiq?gmgﬁmam%ﬁ%umuﬂauiuswmm%’m
ity videAslsngiimansiildfunstunsfeulufuuauUsamaanndndu ulilédy
yeSeulusvernndng fedl fifsudiuin mnnguanglngldlindnlunsfiansananiuiids
vedmaniemansldsunnudunses @ungilou) luussmaundsiinduddy fazfieldd
Jundnnmsfinnsanguderiuaanunnas TRIPS

4.1.2 msthAsdmglimansunlilaslidunsdou
4.1.2.1 auanag TRIPS

e wensliasdmgfimansiu andunsusses
wasfinvesdudfudoesdudiiy q Sweeielsindunsldludnuvasdeninunssau
16" wiagannsaiansuindudesniusudunisirindnsveaiivesniamnenisi

40Panel, WT/DS174/R European communities-protection of trademarks and geographical
indication for agricultural products and foodstuffs (WT/DS174/R) 15 March 2005 [Online],
Available URL: https://docs.wto.org/dol2fe/ Pages/FE_Search/DDFDocuments/ 53812/Q/WT/DS/
174R.pdf, 2005 (December, 2014).
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e 17 Iividolddu devtusgiudeulvvesuntiydd edrslsfinny fifvuwiuin anmiso
iudnlumitadoves Panel luaf  WT/DS174/R wrRansanlunsdinislddsdadnig
gﬁmam%ﬁlﬂﬁsﬁumLﬂaué’ummmLsﬁﬁéﬁaamﬁuwﬁmaﬁsﬁa 17 18 mnnsldaadadime
alimansfgldlitunsfoufosdsznoudsd 1) nsldoddtuaudiunanundsiiuiais
auitszyliadunsdfafaslovivesassuruntoynnadian uay 2) mslddedli e
Tarssauvuduauiuinieamunenisfilddunisannzifousgnoudadunisdilsis
Usglemdrendveaniomunenisdn suilunisinudnvagautaaniy wagdded
Ustlevtivasansnsasusieg og1alsfinnu Panel alfannuiuliin WwssaTosmuneniséi
fianslunisvunisldiadesmunefimieuniendefududildaanedoulfludnvuei
Aeliiinmnuduaunude 16.1 usrsnidsneialdiedomnnoosddmanimans (Uses
as a Gl) Ae
4.1.2.2 AuANas TPP
untUayelAluannunnas TPP 99 18.20 lavgygialidniaulians

ALY
[

Lﬂ%@ﬂﬂlﬂSﬂﬂiﬁﬂ‘ﬁl%fﬂwgLﬁSHIUﬂWiﬁWNﬂ’]ﬂ%éﬂﬂﬂ%ﬂﬂﬁﬁﬂ?ﬁ@ﬂﬂﬂ’]EJ‘MEN (Subsequent
Geographical Indications) lutsznisaeliananuduan  sulunaduiiieanndidede
Panel fildfnuundiyaf 9o 161 vesmunnas TRIPS deiu anunsafenaldudiendtu
fumuanas TRPS  Ae windinmsthdssdnsgiimansunlilasliléfinstunadouly
UszmsinelfiAnmnuduauiuiaiesminensiflanng. Dousgneu 1i1veaiosmung
nsffansamunstdnananla
4.1.2.3 nuangavamglsy
Asdmanimansilailatungifou annsoldluniendsld las
Hunsldednedonnunssann esnmislifsdmanimansiigalaldsunist unsdou
Tuannnglsy lienafioldindudasdmagimansillisunnuduaseanungmnedaied
mandenans Gl dosivsanmungmneniemnen1sdn #o The Community Trademark
Regulation 207/2009 (nvsng CTMR) #Masns1 9 (a) (b) way (o) Fediyeiiinnsldla o
p19mneTniensliasiadmandmanidssldlddunaidoudae fil mnfinsldddase
dvvouivenaiosnensdmungving CTMR gaunsgyilals
ogdlsfnu nsldAsisdmegfimansfidslilddunsidou enaie
137 1Junsdinnsldednstonunssau windunsldifossyfewia aunm Usunm
yaA1 wasgienans vailunisudnvesdunvieseeznainisiuinimie
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ANz filivdy q vesdudmieuinis utmmnidoadumansesyiiidednglunisnisén
venaIemuenisiasldausaiunisldludnvasdinanls muuns 12 (b) e
ngvue CTMR
4.1.2.4 NUNBENTFOLITNN

nslddasdnanimansiidaldlddunsdouiuaunsaldldiag
Junsldedadanmunssau msznsdinisldogretonnunssaundedum delaeiily
ué Fovesdedvnagimansiinduiowndendeansmniluldfuaudddundsiniad
wisandn Afldnwasiidunsldogrstonmunssauls sudunisnseididndesniiu
dorndunsaziindvivesinveuadomusnisails muans 33 (b) (8) wWa The
Trademark Act 1946 agndlsfiniu 1wesaiosmnensiiansusifieadidealunisld
A3eenuen1sArfuaudiildaanzifeuld mndnastdludnvasfimiounsendiaiy
A3 DIUNENSENd IS UAUATITd N vasRsfululsennsienavhliasisuuduaunse
WadRn WvenadewmuensAfoniunsldRana e aumest 32 (1) (@) uis The
Trademark Act 1946

4.1.2.5 nguunglng

Awdmandmansilalladinnstunsidouanasoldluniendeld
doulalléFunnudunsowmumsrsdydRduesesdsdmaniaanss Sedoldindunmsld
Tudnvazdenunssau mndunisusseneivanyazionuauifvesdunlaggasn

wnSsuundydfuins 47 wimsesedydfindomane
3R fute 17 wismnuanas TRIPS Wiulgan uinsn 47 llldnanis nsldfidesmiieds
Lé’waqm'%'ammmwﬁm’%aqﬂﬂaﬁam LAMINRANTIANAN NN wIeara a1l
ﬁﬁaﬁ'amiﬂﬁzﬁﬂ@ﬁLsihsdwaJﬂ'15ﬂizﬁf1ﬁqﬁmﬁuﬁ%ﬁmimmnmmﬁuaw%wmﬁ@iu
anuduiwesdounasiivvesdudndudidny’ Fadunsfinsaniidfdmauselom
éuauifwaam%wmamﬁﬁwLLasqﬂﬂaﬁmmaq’LLé’a WeueladlefinnsUnaRlsTaau dd
na1alaan mﬂs&’f?ﬁﬂﬁmaqﬁmam%ﬁﬁﬁﬂléféﬁuwLﬂﬁlu ansasn A UauA T unen
wassudafiuiass luuszasildnelasisamsuinaiuduaunievasialuaiudu

41 o a a a A o P~ A a v o 1
ARWINWNT 562/2546: nsfisnasvevanztdouduiiouiendin SONYIMPEXCO,LTD.
Wunisvinldansisausudvauvain  3uduniswarsuselovdannanuideidswnsvaiguaasiin
SONY vaslanilagligasn.
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Wvestuedesmnensmilsaanzfeuliegieundy fanansaifunsldn dussmusutn
Founiumannns 47 Jadunsaesndesiude 17 wisaumnas TRIPS 161
Aidsuiifedanndn mslddssinagdmansidalailitunsidou minldfuaudililad
wdaidndiuriaseaiiseyly dhanidunisnseshitliaede

> Budweiser
Budweiser Budvar

o ' o [ . 42 oo a8 & a ¢ . 43
NI9Y19LATDINUIYNITAT Budweiser nU AUUNNYUATERS Budweiser Budvar

A\Tsuvosnieg e wWu nsdl 1A3esiunenisi “Budweiser”
vsUszinmanizoinildaanzifousgoulutsenalne deuidsusdiniagiienans
“Budweiser Budvar” fil#isunsduasasluasisniadn fedvlildsunmstunsdoudus
vetmandmanslulssmalng asindedinarnanldfuaudiiianundsininfiuiaidu
Inelevselyl fllowiuin 1) mnasisuvudiladn “Budweiser” Wuunasgimans lng
\Foulorindudides Budweiser lénana1nifles Budweis Tuasisusgidn feldin enaldu
nsltludnungAussosdsdnvausuazanandivesdudlaegain sudrdosniiuni
1951 47 2) mnansnsavudilan “Budweiser” 1udeuusudaud Taglinsuindude
yagfimansluamsisasadn mnassavulifvay Aswdmanimaniiansolddeld

“Brand New, Budweiser Rocks the Bowtie [Online], available URL: http:// www.
underconsideration.com/brandnew/archives/budweiser _rocks the bowtie.php#.VwWWI4fmLTIU,
2015 (March, 7).

%Original Dutch, Budweiser [Online], available URL:  http://www.origindutch.com/
product/budweiser-budvar-beer-33cl-bottles, 2015 (March, 7).
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16 wivinansisauvuRnauduay fideuiiuii 1d1veaniosmunenisi “Budweiser”
ysUszinaanigoniniivanzidoufannsavunisld  “Budweiser Budvar’  ¥ed
anssnssgindidaldldtunadeusdnd ils
413  nmadfinaeuwaiasnunenisdniiedeisdinisgficansléfunisiu
neiou
4.1.3.1 AUANAY TRIPS
TufunTyaglalifnaeweiomuenismiildsunseanzideu
agnould uivniansaumuundeydiade 24.5 I53aTedeinualitamudn wnsniste |
fifuasesdssdmegiimaniaglinszmunsuiiousioansvendvonaiosmunensdnfilasy
nsaanzifoulasaainegioutuiidsusinenfmanslisunistungidenlulszina
uwiasida filsudiuin Midiedesmnemsdnfonamadouegnoulnsaain uazdondy
wdpwnenisfnfildaansiousgreuiuiifeinnimansldfumstunadoululsuna
unaanuiia
4.1.3.2 A273ANAY TPP
Taifiuntya@lalurnusnas TPP Iﬁﬁ‘w’%Lﬁwmaaéqﬂq%wwqqﬁﬁﬁaméﬁ
sumstunsdedlunmendsludinoouniesmunensiiinemsdousgion
4.1.3.3 ngusngannnglsy
EU Regulation 1151/2012 11991 14.2 {ilgwiiudl ngvangy
annmglsdlfiedomnensdnfuasisinmegimansannsoogsmiuld Tnsfidsusinisg
afimansaglilunsenunsuifioudedviveaiiveneiosmnensdildiunsaanziouse
fou feifu 1wesdaidinaglimansideldtung Doulunmendudddaiausafinoon
\3avsEn AN Le
4.1.3.4 NUUWENTFOLITM
Liflundyalelviansiazluifinasuedssmunenismegnouls
Fuusinsiuannzideuaiosanenisdlagligndosmunguane 1wy msduaesmng
nsfnannsdeulasyinduiodnisdnmegimansiildsuanudunsodulssmadudmm
ngvanedelsindunsnsgilagliigain (Bad Faith) iudu vidensdlfimaliifinaeuld
ANLNIRS 13 UWe The Trademark Act 1946 W adeanuneniseiufeaniiydmsu
dudilaanzidou insesmnemsifldliifievasnarafsrfuunasiuieiuiadsesdudn
Jusiu
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4.1.3.5 nguunglneg
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AuAUANas TRIPS

Al uldadunndn i’uﬁ?qmsﬁmNgﬁmamﬂé’%’umm

dunses Ao Tuitdsusdmapdmaniduivetunsdou duiu nsdifiesfedlilunsenuse
Fevouiasmnentsin deudunsdifidmedsdmagimanslidumendsiuiidudve
InnzideunTomuienisi

41352 nsdinsgnunseifieudninisldindoamunenisén
nanfie mnivenetesnemsdiianssldogdeuTuiidsdnagfimansaglésunis
Funsdeusaznsldduiidnvasdouiumumns 27 (rsdaudimll wu n1sldaadine
piimanifinelviyaraduduaundevasinluuvasiuivesdudii visludnuaziitinniiy

a |

HeMewnEUsENaun133188u) WazuIng 28 (NsalduAianizedns wu n1sldasnig

Qilenansiuausililaduvasinidaiuiase) wimseswdydRauasesdel@niagiimans

“ WA IANSH MINeEnaFInimanslasunistunsidoundy nsnseianiznsdl
azidlln AsUsinnaglienansdmsuduamluinduniansldvelula winsdidsusdnig

afiansdusuauAanIzag1s auuns 28 ldvuaRdesniiunsalsanaiily sudu

U v o

nsainllaanAdasiuAILnnNas TRIPS
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fuauanas TRIPS 4o 24.5 Tdimuslfnnsnszsihiigain (Good Faith) widuiildsuaiy
AUATEY il unUayelAunst 27 eldaenrassiuanunnas TRIPS

4.2 nizﬁﬁ?iqﬂas’ﬁmegﬁmam%lé’%’umséﬁumLﬁauagjfiau (Prior Geographical
Indication - Later Trademark)
4.2.1 nMstuaTesnenmsduveiuaanzdeulunievds
4.2.1.1 a17Umnad TRIPS
Tngndnudn anuanas TRIPS lleygliaTosvisngnsfii
yieusznaulufeisdmegimansldumsaanadou mneTesmnemadtuiidnas
LﬂumiﬂizﬁﬁﬁaxLﬁ@m'a?iqmia?‘d”mqqﬁmam%mmwﬁ’igzﬁa%’a 223 uwaz 232 unlyad
Fananil Panellﬁﬂa'n’jwLﬂumiﬁ’agcﬁaﬁﬂmmLs?iamimiwmLﬂ%wmamsﬁmazéqﬁq%
yagfimansognadmau’ el ilousgRinrsannisiuanmzfoueiomnenisinindo
22.3 wazde 23.2 fail
U3En15Usn LASeINen1sAiinTeUsyneudasdeuatnig
aiiemanidmivaudialy undydate 223 dmualy 2 nsdl e 1) mndueTeanng
mdnldiuauiilaildnnnundugimansuaznslfintomenisiuaudiuasyils
asssvuvasinluwasiuinfiuiaswwesduin nsdifnaniniommenisiduarlaly
Sunsaanzidou 2) mniesewsnensildldfuauifiunannuvaaniimansiuiase vie
Junsdifedosmnenistlildldfuaudfunanumasnidafiuiade uinisldangiald
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va a YV
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anzideuluniegvdala wulad undydftddesnsdesiuilvguilnaifinanuvasialy

o

MPanel, op. cit., p. 138, Para. 7.622.
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“The 350 Degree Oven, Homemade Chinese Salted Egg [Online], available URL:
http://www.the350degreeoven.com/2012/10/chinese-taiwanese, 2012 (March, 7).

47Nonjatta, Whisky shop W. exclusive: Bromore 15YO & Chita Grain [Online], available
URL: http://www.nonjatta.com/2013/02, 2013 (March, 7).
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Abstract

By becoming the ASEAN Community, ASEAN’s ten nations have deepened
their alliances in three important areas: Political-Security, the Economy, and the
Socio-Cultural sphere. This has led to several successes in economic growth and
social progress. There is, however, still a lot to be achieved in the area of Travel and
Tourismcooperation. The goal would be to increase the number of international
tourist arrivals in ASEAN, which would create more tourism revenues and bring
additional prosperity to the region. According to research by the World Tourism
Organization, visa policies are among the most influential factors for international
tourism, and visa facilitation has contributed to remarkable growth in the tourism
sector for many parts of the world.

In this regard, the concept of an ASEAN Common Visa has been suggested by
ASEAN leaders as a regional tool that would facilitate non-ASEAN travelers in visa
and immigration procedures. An ASEAN Common Visa would be a single visa that
would enable the visa holder to travel across all ASEAN countries with only one
ASEAN visa. Since not many travelers today would be willing to queue at
tendifferent embassies to obtain ten different visas, an ASEAN Common Visa would
be a great benefit to travelers who desired to visit more than one country in the
region on the same trip. Moreover, a move towards an ASEAN Common Visa would
require all ASEAN Member States to implement joint visa policies and adopt
common processes. In this way, the development of an ASEAN Common Visa would
help standardize visa rules and regulations among ASEAN countries. An ASEAN
Common Visa would also enable free, almost seamless movement of ASEAN
citizens within ASEAN Member States. That would support the people-to-people
connectivity goal of the ASEAN Community. With easier visa procedures under an
ASEAN Common Visa scheme, it is widely expected that a common visa for ASEAN
would attract more tourists to visit, which would contribute to increases in tourism,

employment, business, and economic growth for all of the countries of ASEAN.

ANFIALY 1 N1TATIVANTITINONTEU, N1TVBAUTET, N1INTIIAWT LD
Keywords : ASEAN Common Visa, Tourism, Immigration
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2. N1INTIVAIATIIINDUTIU: ASEAN Common Visa

2.1 Aadunnvas ASEAN Common Visa
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ASEAN Framework Agreement for Visa Exemption senedoudslafiuuaniardnds
MInTIIaIRTITIeNdeuvie “ASEAN Common Visa”  Liles1uigannuazainlunisg
AumsliuayanadauiAuenandeu (non-ASEAN  Nationals) fiUszasdazidumadiun
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wardoruuadiuien Tnethundudadonddunisfinsandeniumandwsendlng”
Fsnamlsimssmneanuazaindmidiinalasnssieguasdnsviesiiervesinelngdsdl
nMsssauarand il dunaisenisveniterveineuntumidu
Feelausudfainzrliingldsslovdainnisi ASEAN Common Visa fevinading
vosUssmelneduiseg a naudnansosninauazfuangnsmaniiididnlunisdenles
owdouiilosanlutlagiuiinsssnduiusliendoudugemmnedatomadon  Tunns
vieaifle) (ASEAN as a single destination) Insatiuayulviinvioadivafidumanndsussine
nildluondeuudnfunisreludiszimaanndndudae (multi-destination) wnufiagsls

*UNWTO & WTTC, The impact of visa facilitation in ASEAN Member States (Madrid:
UNWTO, 2014), p. 12.

"mvisaiisauisuszmalng, sieauagUatuguims: Tasanisdrsaadeyaiilonisiiasz
waAnssutinvisaieaidedn (Namﬁmswﬁ%agmﬁmﬁu 1291781 1 uns1AN-31 Fu2AN 2556)
[Online], available URL: http://tatic.tourismthailand.org, 2556, 2559 (Wg¥n1AY, 15).
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Humansieniisdluuszmalausumanisuarlfinaregitunasnsunseiinfiunandy
Ussinaauluafnkiuai(mono  destination) lun1siinedsldtmunulevisdaaiunis
vieateaiunmsviendivanuudenleslugiinrendeu lnelnesjmisazdugadoulowiy
nsvienflenvesgiinirendeuiamnaun nede wazvnseinia dulasinisauaiuainy
Fouloashs 9 1Wu ASEAN Connect Plus(Thailand) waz CLMVT Linkage 8nvieiinsimun
ununsiawlasiassiiuguiedeslsadumadeusoneluendeouliannsofunds
fuldogrsazainuaziiudadulavszgrisuaugnindugudnarsniseadien Tusedu
pianauenni anuldiuFeuednednlszmanisifeussimalnetodunds Tugavung
Uanennseaiiafiddgitlussiulanuazssduglininondeu Inglésumssensuain
Tnvieadisrilanuandulssmaifdniunedonduesdiondudwudu 9 dedeu
fulszinmaaundnondeudu lesnnifleslnedyaruluosdnvazivssinauasd
n3ngNIFUMTVeTigIinaInvaty amnsoneUaueIANAfINNTLaSATiaNANNTOU
vasinrieaiienldnnnguluynszdu Usznoudunisilnedanunioumeinulaseatie
fugnusg 9 1wy szuvas1syulag sruuMsALUANYLds Tvinernag ATy
audnansvunalngfususuassesieide tnvesisrdsaansniiumandsussmalveuay
dhfsunasenfisanelulssmaldlasasain Snvsdaifsdmsaruazainlunisvieadien
finsunsudsaninsnadennufmelaldfuinvoniionlflusedugs dadu nnsll ASEAN
Common Visa 3wiliuseimalneileniaaslfusyloviannmsiiinvieniisrazifumaty
ilulsznadiutudn ssludnuuedidinedugemneUarenausnvasnisviondien (first
destinationlassslaiunisundiealulvenoudundnuddafumeieludssmaiiou
thudluendeu uadlunsdinlnadugemneUaemeidmveaitufumsludedudfuses
(second destination) IngnsunuAunslugsuszsinaduluendouneundidsAegifunian
viowtealuszmalne
nntademelulszmadadudeliuiousunmsvieniisvedlnedsildnaauiudn
196U F9mAN15allad1nsll ASEAN Common Visa 3gdsnanssnulagnsasaninnig
vioufirvedlnelufienisuin Tneile ASEAN Common Visa finavinlguasAveanis
Aumaieadiesluendeuiutuuds Usemalneluguzdsemeandnendoufuu e
IFusslomianguasdiiindutiniulugie sl euddetasinisiesesiuasedusis
wualiunansEnuues ASEAN Common Visa imainagiinenisviediisavesing lngdneda
NANSANYIYEY UNWTO & WTTC ddldinausuvudranssansevuililunausslovidauia
(marginal effect) imainandeuaglduanmssruneanuasaindiuialy 3 du leun
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FrunutinvieafierssninsUsemefiiunisuidou (international tourist arrivals Impact)
iﬁﬂiﬁﬁ]’]ﬂﬂﬁ’iﬁauﬁm (international tourism receipts impact) LAYERTINITINIUY
meluszine (employment impac‘t)10 ﬁﬂi?ﬂﬁ%@ﬂ@ﬂiﬁﬂgh@ﬁﬁﬂﬁ 1uas 2

M1919% 1 wuuiaesmansenuiiniainendeuarldfunissniuuleuiesiuae
mmazmﬂéfm‘iﬂhLLammaiugﬂmaﬁmaw‘%aﬂ%mmmmmaﬂiﬂmﬁﬁmL%u%%’ﬁu
distuananumsaifiiuegluilagsu

uuuseadlunsdiildsunansznuanuluglusedush wudeedlunsdilldtumansznuanuleuelusedugs
Tnvteaiien swlean nsaenuluma 159199 invieadien seldanns | msdnsau ARELAN
AANGY Funidou mavieaiien vioufiealnense Toesan fadou viewdien lunn U
g (x1,000) (§runoaan (x1,000) (x1,000) (x1,000) (drupeaans vieiflen Taesa
(Sovag) ansy) anss) Tngnse (x1,000)
(x1,000)
uglumgammu 375 20 30 0.2 0.4 a2 63 0.4 0.8
ﬁ‘ﬁiw"lﬂ 0.0 0 0 0.0 0.0 0 0 0.0 0.0
Bulailide 4.9 109 190 9.0 157 209 364 17.2 30.1
aldanm 0.3 1 0 0.0 0.1 3 1 0.1 0.2
Wnaldy 10.7 1,561 1,392 253 41.6 2,321 2,071 37.7 61.9
Weuan 100.0 167 106 18.9 34.3 343 217 38.9 70.3
ladud 75 48 68 38 8.7 122 171 9.6 22.0
Fenlus 4.6 358 605 3.1 5.1 504 851 4.4 7.2
vy 4.2 439 698 26.8 49.6 692 1,102 42.3 78.3
Fenun 54.3 604 809 100.1 177.0 1,306 1,750 216.3 382.7
Amsmedeu 10.4 3,308 3,900 187.3 332.6 5,542 6,591 366.9 653.6

WUBWAR: 99N The Impact of Visa Facilitation in ASEAN Member States (%1 12),
Tne UNWTO & WTTC, 2014, Madrid: UNWTO & WTTC.

“favmansalluuuudiansves UNWTO & WTTC eafiengsniiaranduais ilosandaias
fsnandunsuszidunansenulasfionsananduugundounieldidiuszianauegdins (non-
immigrant  visa) Fsflvaulrnaseunquisiadundeuiiiinguszasdiitefumavionileauas mafasieo
g3naszydu (leisure and business) luruefinsfinwiaduiifveunmsfinwianiznansenuiiAniy
ndnudindeuiidunlusetaninaiienavioaden (tourist visa) whiu.
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M19197 2 wuuiaemansenuiinadnendeuarlasuanmsaduuleuviegiue
ANNATAININUIT UannaluzUrasdnsdesazvamalsylevinondeuaglasuiiuay
nanumsainilueglulagiu

wuudaedlunsdifildtunansznuanuleuiglusedusi wuudaedlunsdifildunansznuanuleviglusdugs

Hnsteaiien seleann n1seenuly 159199 tinvioadien swleian nsveeuly MR
fuidou N3 AAMNTIY Toesau fudeou n13 gaamnIIiaien Toesu
vioudien viouflealnense vioufien Tenss
v3lumgaeanu 66 6.0 34 29 138 125 7.0 6.0

Ty 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0
Bulailide 1.0 1.0 0.3 0.2 19 19 0.5 0.3
aul.an 0.1 0.1 0.0 0.0 0.1 0.1 0.1 0.0
wady 45 45 25 20 6.7 6.6 37 29
Weusn 16.9 15.6 45 34 34.6 32.1 93 7.0
FauTud 0.9 0.9 0.4 03 23 23 1.1 0.7
Aeplus 2.6 2.6 1.8 1.6 3.7 3.7 2.6 2.2
lne 1.5 1.5 1.0 0.8 24 24 1.7 13

Feauu 8.2 8.1 45 39 17.8 176 9.7 8.5
Mnsmendau 3.0 2.8 1.6 1.1 5.1 4.7 3.1 2.2

WUELUA: 370 The Impact of Visa Facilitation in ASEAN Member States (B11 12),
Tne UNWTO & WTTC, 2014, Madrid: UNWTO & WTTC.

3.1 wansenuluuddrwuiinviesiigadundau (Tourist Arrival Impact)
lunsalfisl ASEAN  Common Visa Usgimnalngazaunsnfgaiinyioaiite?

AAlmaAuatiululssnaldiiudu lnenanisfneives UNWTO & WTTC szuin
wleuien1snneauasaInawiIgasinlilneiloniaveenainnguinvisaiieasening
Ussinenludagdudadesdfiunisveigineunisiumslindrundeulnglainuiosay
4.2 namfe lunsalnliiinswasuudaslevieauigila 9 Armnisalanlud a.a.2016 Azl
PnneaielseninsusemaiunsudoulneUseunm 28.9  auau wanndnisveauly
ASEAN Common Visa Ingazanuisafsgatnvieaiieslaiiuduainidy Inglunsdi
1msn1studNansenutey Aainlud a.a.2016  aziinviesietundeulnaindudu
29.3 AU LRNTIUINNLAY 439,000 AU useRAnlusaar 1.5 wazlunsiliiuinsnisanud
| A W v v a o 1 a a v a f:’f{ < v
frnverulddamansenulauinaziunvieaiefumanuiulnefindudy 29.6 auau
a é{ a A a I3 [ 1 A v A = [ 1 a
WILTUINNLAL 692,000AUnsoAnLTUSRIEUNSaEay 2.4 Waguiunaunisiulauny
° v a0 11 a ¢ v | ~ | a |
IUIYAIUALAINATUTITY MINARINTUIFIIUATNUNYBRABIR9w R LU lngnun

"UNWTO & WTTC, op.cit., p. 12.
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dnvisafganundeulneuaudyvifivensdounitdosay 70 wazsiluaudyufedou
v 12 o & . d I o Yo 1 {
Wieeeeay 30 Aty n153 ASEAN Common Visa tiesa81uigasasantitniedies
AN9YIRUBND T (Non-ASEAN Nationals) allunaiaundnvasnisvieanedinedadunis
1% I3 a [l Q" Y & 1 a o a o
nszdugUasAnIsidunisvieuiigivesingluainsiulaiduegrsduazvilvlneddiuiy
Y PN ! ad a v a X o & .
YnviouNgIn19AN AUt U luUssmaiuint udnuenaint ASEAN Common Visa
3z un193N1981WIEANEAZAINGWIE I IR eUlaNg FULUUNITIAUNI VRN TiB L TIeY
atvluufdounisvisafelwuudauledaeiinsinwnuiuntaviewned llunatguseinea
anTdnondeuinsaiuliiusgnemiiiosann ASEAN Common Visa azvinlstinviaaniien
ANUTOLAUNTIULAUTENINUTEINAANIT N R UlP AL AINUINTY TIazvinlrlnela
Uselevdannisiasiinveaiisfumadaunlulveiiudy vidluguuuinslauiie,
& ] ) ANa v o 1 a A a | '
dinalneiluganunenaniaensawaglunsaiidiuwsinvesiedlulneieidunisiusely
fauszinedulusndeu wasninfiansanluyuueannineuludn ASEAN Common  Visa
FadunissruiganuazaIneunIsRunI kNN e isInUsEasrazmun1elUFUsemea
Uanenedu q wengiinaendeu lnsldnduussimaaundnendeudugaioude Tunis
WAUN9A8TINT5E ASEAN Common Visa 9193¢an113aRnaliinyieaieiifeaiunig
Ingldondeuiunisriiuegudinnaurunisidumaiioduvesfiedlunguusswmaadoudn
v | Y] a ] ~ a ' v g A P ¢
AUADIIHUMISNUNIZ UM TR BaN TR U1 U wITUlunsT e lrlnelauseTawy
31nM158 ASEAN Common Visa 8gegean Useinalneagdesinuiunasisaiiedlviaiy
wanvaeuazidenlesiunduUsemaaunBnondeu nsUssyduiusividnvieaneiiasiu
NIUN LB MBI U IHUN A UNIUNEIUSEnA Inenaunsalunsiun1sluiaa e
Uszinaaundnondeudunazfouiunisiiulvedesynass Jazidunisudnaulilnedu
@uéﬂa’mmwiml,ﬁmmaqqﬁmﬂmt,%au (tourism hub) aéwaﬂugﬂﬁiimLLazﬁqLa%mﬁﬂamw
nsvisaiigvesinenelanisilulssnauasegiaondeou

808 Renainiiy, undaszd: aatunisainisveafisaluendeunazdneninnisvieaiien
va9lng A1eld AEC [Online], available URL:  http://www.thaichamber.org/userfiles/file/travel
aec.pdf, 2559 (Ween1AY, 15).
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3.2 wansznulundsigldainnisvisaiiisaszudnaussina (International
Tourism Receipt Impact)

Uszinalneduwiliuaglasunansgnuain ASEAN Common Visa Tususiela
nmsvieaiielufianisudn ws1zmin ASEAN Common Visa anansafsgaliinieaidieon
sprhsspmadumandeulnediuiuldud dednvieadsndrunlulsuna fagians
Teietoauduazuinsiifedestunafunmeniisnneluussmanuan vhlilne
freldnnensviesiisnduuniulude Tasnanis@nuiges UNWTO & WTTC Tu
15197 3.1 uag 3.2 uandliidiudy IneMlenavgldumeldanamanisvieniiedgeda 698
druneaaniany vieAnduyarfiutulszinafosay 1.5 lunsdfiulovis  ASEAN
Common Visa dswanssnudesiunudnieaiiniiiutution uazseldvedlnseaiiuiu
oteninaudy 1,102 Srunoaansanss videfintutszanmdosay 2.4 mnuluiy ASEAN
Common Visa fisyAvsnmlunisisgainriesfiedlidruluondeufiumniudusgned
TumsUfon

sl nonnsuudnviesiinfiumaniBoussinalaenssonelddums
ﬂauﬁmmawivmml,é’a seldnsoniisrnsiuog fuyarinislddislnsadees
uﬂwaammmaﬂuma’;u (average spending per tourist) uag sémnuiuinedslulsunaes
Tnvionfisrsadsensitunmilsadeineg andeyavesnsendleruisszmelng
yuiiviesdiendalvajvesmeidunguiisimslidelussiuiunaiaseana 3,006,000 Um
siofusionu Taglull 2558 Arlddelderenuvesinvieaieains@lulneogi 4924 vm
sofunazszaznanMsininvesinvienisaisalulnelaeadoegivssina 10w
fefu mnlveanmsadfiugadinslddsvesinieailealulneligetuldunsila nefas
Balésuussleniannnisil ASEAN Common Visa snntiuivintu fewnil nsvioadiauss
Uszinalnedslieuddyfunsiamnuanuas msaiagasuinliiuauduasuing
sumsvieuiievesine lagldmuanagnsnisvieaiioasns 4 ilelinseanislisedetu
seunaziinduutuiniedsvesinveadienlulve 1Wu nsassmnanfusinis el
Tnal 9 ileRagamuaulavesinvieaiie wietnausidunianisonioiuvuidenles
aelunguuszimaanndnedou Tnedalusunsumsvieadiwazdmualilneidugavane

13 .
UNWTO & WTTC, op.cit,, p. 12.
14 1 = ] ) o - a ¢ a o - a
ﬂ’]‘maammmﬂizmﬁlm, “agﬂmaiﬂsﬂmsaﬁwua;&amammLﬂswwqmﬂﬁmaquﬂwaamm LU
anl 2558,” 25 NuAUS 2559.
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Uanennanilaninviesiieafesizindaususisaus swuludenisaniulasinisdaasy
] a - A 1 =~ 7 v 6 ! | ~ a
nsviesgenlonowieuaud AEC LileUssyduiusurasionietvesingluuiim
nunlndiAgsiuusemaiieudiu Ingydanianagnszargiunuvadvisuigiensnali
Unvisagsinnldnamiesaieeglulnelinuiusasnsedulnianislddglulneiayu
a & a 9 Y v ] =i 9 N A A v
annatunistesiumsiilvavesnelannmvesiiesvedlvelidwssmaeidouaudnie

3.3 wansznulundn1sdnesunielulssime (Employment Impact)

nsvieafisafiunuvlunisaienuadrsendwluiuiifiinion ssunisvieaiieon
Tngnssuagdsnansgnusolufgaamnssusiaiilosdus niduraniie esannianig
viesienduanvinisuinisidnisldusenuesradudu (abor-intensive) Inadaandamu
Tunmsimihiliusnsdundn Feaunsasessuunssnulddunuannlagldfofiaussnuds
hwevdeiiifeuntn msdenukasswmsnusaunInietudunasnnisveed
yosmAnvienfisanielussma Ky n1sil ASEAN Common Visa Snasoguasdns
dumavisaiienvesinvendinseninsUsewmalufianisuin Saldmdeduasulianns
$rsumelulssmanmusnde nanfe gammsldaevesiniendielulnewazeldan
miviadl,ﬁsnsumlwsJﬁLﬁanvﬁumﬂmiﬁ ASEAN Common Visa Hazdenaliiinnisanseu
maiuﬂimmLﬁumﬂsﬁm}’?ﬂﬁLi‘]umi%’ﬁwmimamﬂuqmmmimmi‘viaaLﬁsaLLag
gnamnssuiAaileadu q mswiile ASEAN Common Visa vilitinviesiisadunuilan
Auduaruimamumaieaiisanislulssmaiunniuniagsafiieadeisfesinau
wiadasmunisnuiintuiiosesusuudnveniisafiuduilsne Ussneufumsiiane
nsveuiieadodunalnddalunsiundsunisitanunmelulssmevasinglmaulnguun
Tnenaendaiiu n138 ASEAN Common Visa Ssagtfutladvatvayudivilianisdiany
adweninlifuauluiuiifduuvawiondevedlngldidussnad visil anndeyassuutind
UsgmuAsnunisvienfienvesssmana 9 fianinisiduniswaseaiienlan (The World
Travel & Tourism Council: WTTC) lésusasilinuin dmsudsemalneluynnnslddiesie
awuiumMaRumaienfiendiiuiusstensdunisinnunielulssmalddesas 081
wazynmsldinelunsesiismesinvionfisaimdfifiutuastiensgdunisianuld
Uszunaoaz 0.68 Inen1sAnwives UNWTO & WTTC Akaasliliuiiniseiuisaaiy
azaInewiglugiiniak1u ASEAN Common Visa agyilimiinni1sansaulagnsslunie
nMsiunLasvioniieivelneinniusiuay 26,800 funisaiu intuainifudosas
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1.0 Tunsdliflésunansznvanulousluseius uazenaiinisdrsonlulnefisinnduis
12300 Funiey vaefiuiuanniiudesay 1.7 lunsalifileSunansenuainulounely
sedfuge Balundrdumnfisnsannanszmuvas ASEAN Common Visa flaaniunisainisdng
sulasrmvasingsnuiiaunsisnuiaanasfivgstu agsewing 49,600-78,300
fuvsanu vieAndusnndiuiindszanudosas 0.8-1.3 Weiisuiuaniunisainngdis
siludsemavinlaidl ASEAN Common Visa

wonaNulguny ASEAN  Common  Visa gaaHansznuNnIeuINgeanIAnis
viouflgrvadlnends ASEAN Common Visa fidadunisiadnuivlnveaasugialags
yaslngseuiu esnilemandouioyaranelungulsemaandnondeuiiniu
agannuindu Adwwaltirinesdiviondenfumadanlulnedisdy shlsdide Juanms
Tdrevesinvioniisndumyudsulussuuiaswgianslusemaunniulude Gomnn
finnsananyadelfanaeansieuiisrvesinelundarlnuit selddunisvioniion
ﬁuﬂué’mﬁauﬁqaLﬁaL‘ﬁsruﬁ’mmléfﬁuawwmﬂiuéﬁu%uqLLazﬁﬂ’;ma‘i’]ﬁ’zgeiaé’m']mi
YeuAINIBATHFRTIULINEN S usiIIaTIunelulseme (Gross Domestic Product: GDP)
vadlngulnunaen §ﬂ171y’awamﬂ€f’a@mﬁﬁmmwimL‘1'7im (Tourism’s  Multiplier Effect)
agiliAamsimsamulml 4 Fadunmsaduanuaiyliiuiinuiduuameaiedlu
Usimalanemssing sgndlsimileidunsusefuinsemalnglugiusidugamnevane
nansviesiienfiddyuetendeuayldsuussleviannisiudouvesinveniianeld
wleuny ASEAN Common Visa 8819u1939 Aagfoedin1sdilunnnsnismiaasugiongs
wanzaufiomuaudulnamaasugenansiienniatugae Jaassils ASEAN Common
Visa ansnsaaiisyaruiinmaassgialitulsemelnelddaiaansaifu

4. HANTZNUYDY ASEAN Common Visa nefifidnansuasusziaumneanguaneiiedos

N1390A3 ASEAN Common Visa 9¢aananssnuaangnadibaziingnIsnianguig
Ao o v I LY O A g ¥ o [y '
nUaduldegludagiu numlutemmualusedusenitaUssmalasnguinenisludseinea
voilve lnsnnzlulsziungiuisnsassrudideuasulouion1snsaains gl
v IS a o v Ua A a v P o v v k4
IgAoalinsiI T UTuuuntydinguaneiiieideniiasessunisteduly ASEAN
Common Visa luauian

PUNWTO & WTTC, op.cit., p. 12.
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4.1 nansEnusangnaTLazIInIN1TMIenguanelusEiusTEnINNUszImeA
(International Level)

ASEAN Common Visa tJusnnsnisenulganuazainlunisiiunieyioien
seineUseind FelauiiendestuanunnasseninsUsemaninaiduniaaundnangld
NIOUNTLUNAIAY LALA AINANAIINAIEAITAIUTNITONTYULAZAIILANALIIAIYNNT
LARBUGIHUAAATITUAIVRID BB ULAENANNITUBY ASEAN  Common  Visa @eanaediiu
LAUNTUAIURIAMUANANIEDIRTY Warau15adnns ASEAN Common Visa iiievsauly
syinslssinaanndInendoula InglidanioudsnenusnsaivesinauasUseimaondeudu
melaanuanasseaugiininvetsonTeuusiagnla

4.1.1 AUANAYINAWMTATUS NSO NTEU (ASEAN Framework Agreement on
Trade in Services: AFAS)

NILAUNIYIDNBITENIUTENA (Tourism  and  Travel Related

. & = v a PN a a v
Services) tluarvinilavein1sArusnastuguuuui 2 Ae nrsuilandiunsuuay
(consumption aboard) Fnunefian1siinvieufieIBLdulSuuinTITdenAuNItIY
nsukAUINUsEinanuialUusiaaduAuazusnisaunsis ety liusnisiu
Uszimanduganunelanenianisvieuiies ASEAN Common  Visa 3ad1unieidasiy
AunNas AFAS esnnignluideulendndulunisiedeudnayprassninsUsenanas
WiguiailauguassalunisidnfemaianisvesiierseninaUsemasuuunis lngvan
Y a = £ 1 PN M Yo wvaa | < 1 a
Auslaavsetnvisaiiesldlasuniseudiignainuseimavatenisiagldatunsaiuniely
Uslapdumiazusnistulssmavangniadulaas vlinisiiunesisaienseninelseina
Tiorafndulalguiu felu nsgruieAuazaINAIUITINIUUleuIy ASEAN Common
X = & I = A Y o o Y a1 A g Y =
Visa  @aduniseunaisngssilsuiieantedndnsuiginiluglassalunisdnfwmann
nsvisaigluszmalatsmuagiinaviliineanietaunsadunsluldusnisaiunis
veufgnlunguuszweauBnondeulaeg 1a3UNIE0AARBITUANLININIEYBIAUAN
a3 AFAS idesnslvanndnondeuladanisausnmsnielulssimanu laeUseimaaundn
= & [ Y) PN a Y a v ] d' | & o
pnFsusannsinelaadnslatazilanaianisliuinisaiunisviesietsgraaui (full
. 16 Y 1% ) 1Y i ~ v

commitment) waglaszylumssdenniuaniznaigld Mode 2 luaivinisvisuiiedlidn

16 o | a . a | a v '
nMsyniueg ufnd (full commitment) Tuanuu3nisle nuneauiUsenaau@ndoslyl
Amuannsnisle 9 Adunisdrdanisdigeain (market access) Tuniends uazdoslinsufuni
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“None” Famnefsnmsdaaiuuvlifided dntufonisldnunnas AFAS Useimeaaundn
onduuldynitunuiiaziUaliinvienisraunsafiunadiuunuanuilnadudwazuing
funsvieafisdseninafunielunguussinaeiousgrdlifidediinoguds Fsnanlaan
ASEAN Common Visa LHuiaflounisnendiiusnsdivesondsunislémiunnas AFAS
Snvtldvengveuimanindaainisiuinsiumaeadeanisluondeulinieaneiy
lay ASEAN Common Visa Wiifiwsaznelminussluviseynnadyuifandeu (ASEAN
Nationals) wiifuuagaidunisgmesanuazanlunsifunisliunyanadyyifuen
9UT8U (non-ASEAN Nationals)fifesnsiiuymadiumiesiielugiiniade Fsnsdaiy
1% ASEAN Common Visa agtagensefunmsmuinisluaivinsviesiieavesendouli
Julveghaaiuniu wagdadumadalenialidinedinsamuiunisveniisanisly
oBoufindude
4.1.2 A1uANALIIRIEN1SIARBUE18YAAASTTUATUBIBILTBY (ASEAN
Agreement on the Movement of Natural Persons)
fanszdrdqisatunissiuisanuazamndunisindouiioyaainsd
Uszasraziumadnuiliusnsnielulsemaaudn (service  providers)  @udunis
THusnisluguuuil 4 (Mode @) TasuUszmaaanTnendougniiusufiaziUalsiing
\ApuineyArassIumoEaETd WSy ARaU I ssanaafissy L lumssdeyniudey
NANN15V8I ASEAN  Common  Visa  398AUa8AARBIIUAIINLINIEYDIAIINANGS
ASEAN MNP fisipsmslifgifiasifunadunveadenszesduluonfouarunsnindoude
TruuauszninsUssmaaindnondouldesnaias uenaini munnas ASEAN MNP uay
ASEAN Common Visa shafluderimuniifinasienainvesnisindeudroyanasening
Uszimaneluendeulaeass laoiduninsnisnianguunsiifnayniuseninessina
andnedouluteafstunisiduiiouasmainindansnvesyanasssuni (temporary
entry stay) Inglisaudamadrammaiuyii maininrdensirsauuuuans egalsia
wianunnas ASEAN MNP aglildifnguszasdiilesuisanuazainduniaiuna
Tifudnveuierssninaseina wazlildfidormuaiszyianiaindoudieyanasssum

U aa a

ileutusgninseilunAtuausiiend udaudndsiiavslunissimuangsedeululsema ety
auagsnald (right to regulate).

"n5112591013M1 58 IsUTEINA, ANNANATIIdIENTTIA R s udeyARasTINAIYB B 1T Y
[Online], available URL: http//www.dtn.go.th/images/86/services/ASEAN_MNP.pdf, 2558 (Wewniay,
15).
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Usziantinvieaiiealilagnsa wiannunnas ASEAN MNP frazifudndesmnmilsiianunsa
Beusglonilunniunsiuusuresinreafioassnitsusemeld Tnglunsfinrauagnis
taduldnumnas ASEAN MNP aswdnduliidndn “yanasssuniuszinndu 7 (Other
Category) mgldnunnasiifanuvieasounquluisynaassauniussnninyesiies
fiuszasdasAumaduniionvieaiiilusserdumeluonfouldfedes fuusslovily
nssnesaEarAInduMsAuleaileanglugineendeudiuty diitedunad
UszinalnglddmuadeulunisldanslunsadoudoyanassuinesUssinaegiaas
melulszmamndnnigldamnunnas AFAS uay ASEAN MNP 1591 dennituisnuanasing
Tumnunnass azladiAundiveuwnveangmunelneg dadnalilnearunsaufjodnm
wusnsallalaglddeunlunguunele 9 waglunisiumadiaunuaziidnegaiely
swenaninglng yarasasnifdsdes foRnungmneneluvesineMAsidesiuisnig
pnaudiflosazdermundnuiddmivyarausazdyrise duulunsdiiinisda
ATNainiae ASEAN Common Visa Ssmsinusdeauludnumsduilidudeulaly
ANuANAIsEUIUsEIAINGnoLdeudiie Welilneamsaoyiinisaunnas ASEAN
Common Visa Winatsduldnelulszmalilaglidnndaudatiunguaneneluvesinegdd
aglutlagiu

4.2 HaNIENUABNLNMTILATNININITTNIN NI TERUAT8TuUsZIMA (National
Level)
n159n6a ASEAN Common Visa sewineusemeandnendeuasdssansenusio
pEninaTuazIInINsAIuREnIsnsaaudiilosvaslneanunfaurn9n 1994997
nsnseunlidUsema nmsiineglulszmalaznisverintnde naenaufniITnga
augInbioananUseina laglvee1avssesfinnsanuivugamsensingselouuf URdmsu
mMsUftRnuvendmihiifiululssiuteinsduiiosazmainineglunveiandns
dieliaonndesiuiouluves ASEAN Common Visa #isil nsw3euauniousungmune
voslnelunsdiiiil ASEAN Common Visa #u anansnd1sdauuiufifinsusuusengmane
Wetsduldemmnasiunissineamnuazmniunisnnaansnelinseuausuile
dudslmadundasndnuasiimnswilofuoguda Tutlagtiu 1wy mnupnas ACMECS Single
Visa sgninabng-funyy waglasinisdnsidunisdmsudngsiaiewUn (APEC  Business
Travel Card) sidudusuulumssuiunismanguansls fad
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4.2.1 nswarsanusulguilunguune
4.2.1.1 NMSUTUUTIUANNAUIILAZINATNITNINY U8 TENINUTZNA

DNTLUILABITIUAUTAYIIAUANGITENINUTENAIIAIEY ASEAN
Common Visa fiflagniiulssimaauBnondeusauussme wagfihondoursdesasun
Tumnumnassanaruiedunssimilvianunnasiinadeduldmangranslussiuszning
Uszwe Ingluniunnasazdesssudeingussasduazveuunvaininusiuialuiiuig
sgarinaifu lufmdnnisiuguludiudy 1 WedunimenseuumAandnesainy
safleneldimnunnas ASEAN Common Visa maemaunisiimuauisududsduliann
anatogrudunianis uenanniusyinaniaenaiinissnvindennas (Arangement) 5o
JuiinAudla (Memorandum of Understanding : MoU) sendnstudiudnlulssiiu
#19) Lilemunseazideelumel foanardadeidunuamslumsdidunislunseduly
ASEAN Common Visa sialusisil Tunsdifinnsdnsiaanumnas ASEAN Common Visa
seisUssmaandndadvdsemadsliiaiaauysal wasmnUssindlneUsrasdiiosSu
tfafuld ASEAN Common Visa Tusgsiuniniafuussimaandne ndeuuisussimaniian
wiouuazanasiulAnouAILLUIANNITIAYIIAIINANAILUY ASEAN minus X $gutalven
annsodaviarumnadlusedunin @ el ASEAN Common Visa fnatisduldludesiu
serinlneiuusemeaniAnuanastalguiu

feg1slunsalnistsaultniunnas ACMECS Single Visa tne-
Aunyn ladin1sdnyinAauanaIndn1AsendnedguIauiasgeianidnsneduiguia
WiIseIndnsAudmsun1seIAn1In IR IRgIlunTUgNSAIan AN INEE
MAUATYFNDTIA-LA N TEE-Ullua (ACMECS Single Visa) lngisguuniinn1snsensenis
A1aUssinavadlnglazSguuniIIn1InseEnsan1sasUszmavesiuyy i dugsaua sy
Tunrumnas o ngenusdayilotudl 17 $urnau w.a.2550 ile3i5unnsld ACMECS Single
Visa  sewivlvswazfuymiesiaunienis uenand Insuastuyuilddaidannas
UfURN1591998 ACMECS Single Visa (Operational Arrangement for ACMECS Single Visa
between Cambodia and Thailand) tilefyuauuaUfoRiReaiuseazdoanisdiiiunis
Tudowine q SmdaniidnsamiueiunnaminiAseviaiuuda Helnowas fuywnAd
wihilagdesiiiunmanguanenelulssmavosudazing ieldaunnanisnsiaag
n31dmMIU ACMECS Single Visa anunsainatsnuldlasgnsdlumsufjiane
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4.2.1.2 M3Usulgananinagivazunsni1smanguanenielulssinaly
nsdifiendeuinsdaissaunnasseninsUsemaingae ASEAN Common Visa wagidy
fivoususanfuseninaUsemaandnuds nsensansinsUsemadadunhenuiveasos
srfesfinnsanilonivesintsnnunnasiinaiiinddnvasiidits Ussuanmilededsy an
puiiszyliluanms 190 wissgsssuynysvenandnsine w.e 2550 wisly lnonsznsaanis
ineUsEmaEfaauesenuanawielonatsddying q MAsrdeddvinugsuuns
finsaunazvonuiureuInsganluwiuleuisnsunisasuiunsonaunstidns 1ty
ANNANaIRINGN  seaniilernsiguusstuAfiureuTmuanacdiIadgnszuaunns
ammmammmnaﬂuivﬂmumN‘UsumﬂmmmﬂﬂjLUuﬂgwmama‘LuUsumﬁ Tneaiiu
mumaummgwmmwimwamamal%mﬂwawmaaammam Tutuilnuiiuszna
amﬁuﬂmL%uiammlmaié’ﬂ,umiimmmaLmaqmm%qQmmmﬂummmmmmau
(Joint Non-Paper on ASEAN Common Visa for Non-ASEAN Nationals) I%LLélﬁﬁ?u Tkt
nansdanarnduifissnisuanaanuisuaivarulovisludesdgseninsUsemaanndn
owdou lngiflioidunagniusuulouisnisinsussmavesigunalne uarlifdeund
ﬁa"Lﬁﬁmﬁuam&ﬁmmﬂgwmmw’mﬂszmﬂﬁﬁé’wmsLﬁwﬁq%aé’@mmmmmw 190 ul
GERNK "Lm‘ﬁammiaaaumLLa“aui’ﬁmiLmaamazﬁé’fﬂﬂﬁhﬂﬁﬁwaﬂ’ﬁﬂ%‘léﬂmhjﬁmmw
wszsudaaAnielulsemafiais LWENLmeawmmmiwiqLLf"ﬂWiaaaﬂﬂmeﬂu
mﬂmaq Lwasi,wmuwLmLamumiumiﬂguwmwmmﬂ‘u ASEAN Common Visa 111y
oils TumawIsuanumdensungnenelulszmaiiosesiuaunnasingay ASEAN
Common Visa 11/1smwﬁLﬁumi‘vmmuﬂgwmaﬁumvlmsmﬂﬁﬁm?u Rausnszsvdyef
WILINVAIAUA WILINVAGUHNT NYNTLNTI USeN1ANIeNI kazvsetleu 1a09AU ng)
Uszna sauviadndsliidminiufoR dseenlasdiusansiiisteadionsinaeuin 1o
ngvanevedlneifieglutiagiuianuasandestuiteulvainumnaswes ASEAN Common

184 \ o o wm . o o '
$35TUYYWITIRIUIINTING W.A. 2550 11951 190 155A 2 UyelAan “wiladedyaynlaid
a = X A = Aa a a A A °
uniasuuwdasoruaalng niswaiuiueno uwadsUszimalneiiansesulneniefiivnsiuraniu
nilidedygn vionungumneszninlszing wisazfessannszsvlydaiielinisduluaundsde

o

deyeyn v3ilNaNTENUABAINIUAIMNILATYIAINTBAIALYDIUTENABE1IN 19U YT DLlHAKNTY
AIUNSAT 389U WipsuUszInaesUsenaeglded Ay fadldsuanuiureuvessyant Tunisi

o

SyanazdasiasanliwanasanelunnduiutussTunlasusassianan”.
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L%

Visa vi3olai eesls uazmsdosdinsudluuivlgmsedydAdengmnedfiudululseisule
dielizasanssduld ASEAN Common Visa dwsutsamnalveglueung

MnnmsdEnwnui guaneaeluvestneifanuietedanse
Aun130sAulYy ASEAN Common Visa fa wigssUyaaudiiio wnsdnsy 2522
\desanidungruneiimusnginaminazainsnisifeafunmatuazsintnegueanusing
sriluswerandnsinesionun Feo1areaiinmstiyaivieusudsudlunguune lulseifiud
Aerdesiunisnsaainsuazisnisasrsaudilesdagerfesiuaniadivualily
W.5.4. ﬁiummamgumaé’wﬁmaﬂuimmwm q LA 01 NNITENIN Usznaa
n3zn319 seioy dodeAv ng Usznia uas Adsvosdrusrwnisiiisados iladmun
seandenieafudunounsinuuasiaU TR MU ASEAN Common Visa $auisns
fvuaieulunazdesniiuvesundyginield wsu. euduiles n.a2522 1osnlngens
Fuduspenszvinisia 9 ﬁiﬁaamﬁaw’%aﬁmmﬂwﬁ’igzg’aﬁaumﬂﬁﬁ’@ﬁﬁuagLﬁafl,uma
Uszifuitelidulumuvdninusinngldainunnas ASEAN  Common  Visa Wi 960
svualiaminiinsgadsrnaluniseyi@igunyanaiisinidmiunsidunadignn
UssneauTneLiou wasUssmAaunBndasdn viiltoamn19eyn1nveInIun TI3AuYHiles
dm3uiiio ASEAN Common Visa suqmsnuuauiinnasiu s

il iumiﬂ%’uﬂqﬂ%’aﬂgwmamsﬂuﬂizmmﬁaiaa%’umwmnaq
ASEAN Common Visa aninsadnsdaunujifivedveiiasduiunislunsdnsteduld
AUANAY ACMECS Single Visa szninalne-fiuyen unduduwuuls Tagladnisaniunis
nanguanefididey efitu nsznsaumalngldsznialdngnsznsng (ee Avua
waninaet 35015 uazileulrlunsnsaniseniiu warmaAsulsLannIsnTI9a4n )
(Uil 3) n.7.2553 lngendesnamuanluins 5 uazaias 12 (1) 259Ad09
Wit w.5.u. Auddies w2522 Tunistudadenuiiudnluissaainvesde 6 uis
NQNIENTAN B0 Avuandninast 3513 uazloulalunsnsa mssniiu wagnswaey
UsgLavn1snsavadns w2545 uaglausznimadlusiviaaiguny dansedrdadu nns
fvuauuUfiRdmiumadnlusvenandnsvesauinnadildsunimseansiiedly
58U ACMECS Single Visa ilouszneld ACMECS Single Visa Tutszmealveagradu
n19n13 wagdeunliin1sTaduldmdsdninaunsianuduiies 7 214/2555 1309013
pTayaRailiTuNMIaNIaInInelinseugmsmaninusuilonuAsugied -
Wansze-udles (ACMECS  Single  Visa) TunisiAunisnunlunistiuniseenly
Tusiverundng edmuandninasiuaziu jiaveadmihnssaudndeslunis
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Ufthnuneldnnunnas ACMECS Single Visa Tuuszifiusne 9 wenannildadinnseen
Uszmensens 5o dvundesseygevesiussiaeudidlodunmsifumatianlunie
sonluuansve usnsvesyanaiilasunisnsivainsfealunseugnsaans
AUTIUNTINMIUATEFNABTIRA-LI N TEEN-Uallea (ACMECS Single Visa) lagadeg1u1any
Prufluanmsn 5 wavanms1 11 uds ws.u. audidies w2522 e mustesmsoyqe
Yosmunsvnudilodianunsald ACMECS Single Visa léde

ofls lunsdiifimsveduldanunnas ASEAN  Common  Visa
AU1TNO T ULAALUTEANAILADINITATNUANANLNUTRATUINTNITNIIN U E
melulsmmnuitefudoulalunislddifudmivyanameinaildduniseusd ASEAN
Common Visa lumatdumadiaunlutssina Tnglamgluussiiudenisidiileas
nsifneglusnverandnsdaduussiduddgylunisdnnisuazaiuaunisindeudie
qﬂﬂaiwdﬁwizmﬂm;:ﬁ%’aLﬁuiﬂam%ﬂl,wiazﬂizmﬂmsﬁﬁm%lumiﬁ'ﬁyﬁjaL'E"auiw%
Forvunnield ASEAN  Common  Visa  dwfudssimanuluussifiudsnaiiniuiisy
iaumiteUsslevdiunmsinuanuiunesds

madudles : dealinmsimuntouluarauauiiveayanadii
an3lé3u ASEAN Common Visa wagseaiinmsmmuauuififdmdumdnaudimeind o
FesseynmvewiunIvnuddeslunsnsaaeuyanasisdafitio ASEAN Common
Visa Tnefmuatuneuluiisnisnseaudniiesiiddn wu Bhwiniidessiiunsnsiadey
foyavasauieinindidnuuedosinudlfdulunvenandnsviold wieuiidudulse R
uAnatuszuulydrg (watch list) kagssuulniunaadesinuidnussma (black list) lag
minyanasiaTuliidnvazdesiuAldsniidunsmunguine sedeu wasddsd
Aerdeadmivitnmanasdunounsnnaflasarsundiiily Sefegldfunsuseiiuns
oy wNIATRamTiansafumadigsveradnsld venaniussmaandnazdesin
Tifleumsrapuduliosdmsugie ASEAN Common Visa Lidunisianizeie lagans
finsandadadesnsatulminiestlivemmaieafuauiwinildunimsaams
Visa on Arrival A&

nsnatindaasnauaznisvintnde : mininisdads ASEAN
Common Visa e19desiinisfiansanmumuiisafussegiateygnliindndans
meluuszmdliidenadesiunginssunisiiunisesinveailel Jausazysemaauntnaas
fiadnmlunmsimusssiawininvestnviouiisanisld ASEAN Common Visa anudiiiiuiy
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winngay dmsulssinalnge19doaiansunveeatoyy 1n i lasuayd® ASEAN
Common Visa fidunadnululssmaiiansviineglussenandnsundunissezinai
Avualiluvdninasivesisnussnninvieniienlaemly sluilagdufvualsinuinegingg
Wanlusvenandnineldidussinnveadirannsarindnegluswerandnsinglfidu
sgpvaliiAu 60 Yu dudawifuiifumadialuseraning vislnsoradesiansan
Usuugaieuluuazdunsulunisveengianduidiunlusverandnidnads (reentry
permit) AunnuBLAs w.3.u. audiies w2522 uarsnifou srdsiiAadosliide
Usglewilionisnaunuiuniaieadierlulunansuszimaaudnedoudnsedy el
ASEAN Common Visa falunissiunsarmaganliuidnviesiiolunsiiumadonles
FEMINNGUUTENAGUITND T ULADE1UTIAT
4.2.2 nstedulunasnismengraneiineadas

uonaINMsUFulTInguanenieludssimaiiieliaiiuanas ASEAN
Common Visa fwatidulddmiuussimalneuds dsiidrdydaninifenisdaduldngmne
061993939 Tnglunsdliifl ASEAN Common Visa Ingazdesiinstadulduinsnisms
nuanefiiertuniseyifinsnsaainsuaznisnmaaududies muisnisnsnaey
Annuaniugvesaussdnlulssmasgadunn fudnisdian msiidned aunsgis
LUNBBNAINTIVRIUIINT s‘a’iaﬂizmumimmﬁ%Lﬂuﬁugmﬁwﬁ@iumiLm%ummw%fam
diesuiiedudedunusiunsiienainduniuanainnistiaduld ASEAN  Common  Visa
dielilneannsnataiuyaealifisussasdlalidnalusmeorandnsld muludsnismdndu
yamalsifisszasdinouudadrumiineglioonluuenswenandnsegrafusyuy Fdliena
Ufasleinnisfinnsaneysiinisngi9amsnsan ASEAN Common Visa L0unszuiunsidl
auddniiganazdmanssnulagnsseanusiunsesdy esnnsiaundndsemanis
8on ASEAN Common Visa Tunmausiesdiazifuadeunisdndulawnuuszmeaudn
aualuniseygeliuanadananiansfastumadilvlulssmeaandnendouiisdy
Uszineldlaglidosnesuitnanussmataenisdn ey ondeuisdndudessvun
UINTNITUALMENININTUNITHNTUIDYIIR ASEAN Common Visa kagAaeiin1sussaiuiiu
fueghilnddasgnimhsnunglulssmalagnisnuiifeades luussmeanindu
ilensraaeudeyasuanusiunmieUsyiiyananeunsousiid Inemilsianusiung
yossguazinialnesanduddny
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061l5AR Llesshelutiagtudsliinsimuandninasinisdniuaues
ASEAN Common Visa fidau Tumsil endeusiadidtunsunisdiiiunisvesively
nseuliIgnelanusuiielasan1sUnsingsiaeia (APEC Business Travel Card :
ABTO) Fafidnwaizidunisnsiaamnimuieiundnnisues ASEAN Common Visa
iiothufudunuulunisimuauiufoanislulsemeluniseus@ng9asms1 ASEAN
Common Visa dmiuuszmelngld Inslunsdlvaslassnisting ABTC Hu F8nsveaiing
s ABTC fifunouisuandadinsazsiosameifounardduatingtng ABTC lussmiresui
Jugudnanslunmsuszaunuinfulasinstng ABTC aeludszmany dsludiuves
Uszmelnefe diinnuauznssunisin 3 aaduaiaensu (1n5) wazideldduluaias
wé wihilagsihmihfinseaeunuanifvesiaiasdowiu niontuudinsandondeya
Ffysing o TimhenusumiuiuamseaeuUss alaeduiuaingudeyaevgnssu
vosUszine iloliifuladnaudedndulidugidainudssdoauiuasuosdy las
d11nau NS, kagnTEnTNsasTEmAlsinuduiulunmsnseulsEifyan aLay
finsaneysiRdusonliausisimdudunlusseandnsld mndudleldunisoysiiting
ABTC  Tuszfuussimanninends azdesdsteyareludmnesuifiniivssaiau
Tnssn159ns ABTC  wosusazivnLasugialioasunuamsdugennisiroysifneu (pre-
clearance) Lagndsanfiasndnasunnuniasugialdneuiulasdusenlinig pre-
clearance dwiuffasinstuuda UssmadunsiidugiuFosfasduiunandndns ABTC
wazdndaludaadnsdeoly lnvasdeatuiindeyaniseenUns ABTC Tilundngiugeddlu
szuudeyavessemanudng (nwdl 1)

190 o ' o 1% 1%
ANUNNUAMZATIUNITIIN 3 @DVUAALBATU (NNTF.) UTLNDUMIY @N1NBNT1TAN
wisUszinalng antgnavnssuuiausemelng wazauausuinsineg.
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gasing a1neIunmEnINNITTI 3 d0IUUNIAeATY Hasing
(1) dsluadfasuaznton (2) psraeuiendns (3) ddluasinsnden (9) dndeing ABTC
wnansUsENeUNTs Sanse S atiaish
" N o [TV P onansludinsenag BIENGhGE
GG Y Uy
o AaudaTRdas NIRNUTLNA
aufidmun
Y
l NTENTNNITHNYsENA
(4) 9375ULDNEANT waY (5) fapuiown (6) jjujjuﬁq%@uua (8) oAnUNS ABTC
nsdoudoyausyin ‘ ) Y e v uazudesederlisy
Y AN VB p| HANAT LHBTBOULR s T o
2R INIsuvealing Lo Pre-Clearance 91 U3 lvvsaui
ou 7 (i) N earance Nedomsu
dunn
+ A

LwaATygnalelAitTulnTanIg

(1) aufinnsndeuteya

Uszifiupnudes Tinnseui®

Pre-Clearance LLasﬁuﬁm’J’a;&a
Tuszuu

A il 1 agunszuaunisangluussmaluniseantns APEC Business Travel
Card.?1n Supporting Continued Growth in Trade and Facilitation: End to End
Review of the APEC Business Travel Card Scheme Final Report (4. 13), lag
APEC Secretariat, 2014, Maryland: Washington CORE L.L.C.

ofls TumsimuansyuIuNTEYsTA ASEAN Common Visa ngluvadlne
fiveiuianmnsadifiunisaauunujiavedlasinistas ABTC dslnefinsdniuniser
wadlutaguuldiae Lwa‘l‘wL‘Uumm%mmmﬂummumiaummsmmaamﬁmﬂmLUu
ailueusnassefusEIssEmatoin uenaini aundnnnussnaesiianslunisl
ALY URBNITOYNA ASEAN Common Visa dmsuausiesanisiuiulaguenain
Uszimaiumstadugiuifessdesiidunisnsnaeuuss iiyanaangudoyasuaiiu
funswesigrideguteyasimendeuiielrnseyiiid luszfunelulszimanuuds azdoes
UszanunufuUssmaandnduiieveumdusenliidrusemauaz Budunisliousffisun
ﬂuﬁmﬁnﬁ?umﬂnﬂﬂﬁzmmm%ﬂﬁaanﬂﬂ%’a letdumsadlidedvBuagdrunaetulnguesiy
Tumsnneeudidesuasdnwanuiunwesignield ASEAN Common Visa
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5. Yatauankurlun1SAINAIASEAN Common Visa da1usuusemdlne

ANSARUNINTNITONUIANUALAINAIUNITAUNITEUINUSEmAlaelduleule
1139599099315 elenseunusINdiesing q Nllegludagiu onfiwu Ausnauvaiy
%1 (Schengen Visa) vaenguusewealugininglsulassnstnsiaunidmsviingsiateiun
YDUUALATHFNALBLUA kATAIUANAY ACMECS Single Visa szninslne-iuny daudu
wﬁqaﬂﬁlﬁud’miﬁmwmmazmﬂéfm"iszh%daiﬁﬁmwaﬁsiamwimLﬁmﬁumﬂimm
Uananig UsenaununanIsaneIinuin ASEAN  Common  Visa  dwudlduaznalie
naUszlevinisasugianeuszmdlne lnevilinianisvisuieiveslnavensfitusietu
Va U = A < J o YY) . v a X a
AI3padiauniiudl n1asgAIsne1e1unandu ASEAN Common Visa liiinduasalumig
UUR Ingauntiasniulssmaguninenfeuduiivenveaiusiuiulasiiesisunis
INVNANUANAIINNIE ASEAN Common Visa 5MIN9a@undnadeuiaadulsemelminiy
Tpen3s oils Tormuaves ASEAN Common Visa ensyssnunganuazainliinyeiien
aunsaidumadanlugiinerendeulaieduiioUsslovilunsduasunisviesiietves
9dsu wiluvauziieaiundesiisisunsedulnevessyaundn lnadedwansunsslunis
mnuaReulasunsidiiiouasnisintnedneludsemanumufuias Sguinmaneay
dl' [ q.'l [ [ a v t:!! =3 ‘:gljdl I v
LW@UiSIEJ?I‘lﬂUﬂWiiﬂH’]WJ’13J3J‘L!ﬂ\‘iﬂa’e)@ﬂﬂ“ﬂ@ﬂiﬂﬁlﬂ‘ﬁﬂ@?ﬂ FIUTLLAUUNBLUUAIIUNA
MeNoNTuuIzARIInaunatun1sUIAuly ASEAN Common Visa Manansaneulang
AMUABINTSVRIUSEIMAFNNTN e saaat iy duasynlrendeulasuuseleviannnisd
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Abstract

The objective of this article is to establish suitable provisions for a Thai
Cross-Border Insolvency Law. Nowadays, the business world has become global, and
it is moving toward a universal approach to bankruptcy proceedings. Countries must
enact Bankruptcy Codes that will promote the creation of greater certainty and thus
facilitate trade and investment. It is a truism in free trade markets that there will be
insolvencies. The significant differences in insolvency regulation and procedure
among countries, combined with the increased sglobalization of business activities,
has led to a need for a clearer understanding of the applicable laws between
countries. A stable, uniform and predictable approach to cross-border insolvency
issues is very important to facilitate the flow of investment and capital. In this
regard, Thailand should try to clearly establish suitable provisions for any law
regarding cross-border insolvencies in order to promote more foreign investment

from around the world.

ANAIARY : NTANAZAIBTIUNITULAY, NUNIEANATATE, Nounelng

Keywords : Cross border insolvency, Bankruptcy law, Thai law
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1. Introduction

The notion of cross border insolvency starts more important than ever when
there are the communications among individuals or corporations in doing the
international business. The advance of nowadays technology makes the world
smaller. People can more easily communicate and do the investment. The situation
has changed so as to the Bankruptcy Law. This fact affected the notion of cross
border insolvency to be updated for the changes of the way people doing their
business. Nowadays, many countries pay more attention on free trade market by
launching the international organizations to support the economic expansion. The
law has to concern the relationship of these international investment especially
transnational corporations. Cross border insolvency is a term used to describe
circumstances in which an insolvent debtor has assets and/or creditors in more than
one country. Cross border insolvency is the important key to solve problems of
international investment.

However, against a background of increasing international trade, the absence
of international coordination in respect of insolvency matters can often lead to an
inability by administrative authorities in dealing with assets effectively, resulting in
the concealing or removal of assets and a reduced return to creditors or, as the
case maybe, a reduced chance of rescuing a failing business. The inability to
effectively progress matters relating to cross border insolvency may be due to the
need to follow complicated and unfamiliar procedural and judicial systems, or may
be as a result of an absence of any legal framework allowing cooperation in the
country in which an insolvent has an interest. This situation will be an obstacle of
the innovation and economic growth; therefore, a well-designed and precise legal
and regulatory framework with respect to insolvency is an important factor to

promote more investment from around the world.
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2. Principles and Theories of Cross Border Insolvency

International law accords nation-states broad grants of competence in

making and applying law to particular events through these principles.

2.1 The Principle of Territoriality

Under the principle of territoriality, States are authorized to make law
and apply law to all events occurring within their borders, regardless of whether
such events involve nationals or non-nationals. It reflects the overriding importance
of territoriality in the present day State system. Under this principle, the authority of
the State extends to the limits of its territory. The State’s competence to make law
to regulate actors and activities within its territorial domain and to apply law to
events, persons, and assets within its borders are both manifestations of such
authority.1

This principle is based on State Sovereignty. State’s sovereignty could
make bankruptcy decisions issued by foreign authorities neither effective nor
enforceable within the State. The decisions issued by the State’s authorities are
neither effective nor enforceable abroad. The insolvency proceedings are strictly
limited to assets of the debtor situated within one jurisdiction. Territorialism is the
default system for all cross-border insolvency systems, because it relies on actual in
rem control over assets. Under the territorial approach, a separate and independent

plenary case is pursued in each forum in which the debtor’s assets are located.”

1Lan Brownlie, Principles of Public International Law, 7th ed. (New York: Oxford
University Press, 2008), p. 289.
*Anderson Kent, “The Cross Border Insolvency Paradigm: A Defense on the Modified

Universal Approach Considering the Japanese Experience,” Cornell Rev. 696 (1999): 66-68.
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2.2 The Principle of Universality

Universalism, also known as pure universalism, unity, and ubiquity, is a
system in which all aspects of a debtor’s insolvency are conducted in only one
central procedure under one Insolvency Law. Universalism implies that there should
be a single set of bankruptcy proceedings that collects, administers and then
distributes all the debtor’s assets wherever these assets may be situated throughout
the world. All creditors should be entitled to submit proofs of their claims in these
proceedings and be paid accordingly. The former signifies a single set of proceedings

and the latter the collection and distribution of assets on a worldwide basis.3

2.3 The Principle of Reciprocity

From an objective point of view, reciprocity may be defined as the
relationship between two or more States according to each other identical or
equivalent treatment. Most attempts at definition add the element of a subjective
interrelation of action and counteraction according to which the action of one party,
whether consummated or expected, provides the motivation for that of the other.
The designation of reciprocity as a principle of international law should only be
applied to conclusions derived from the analysis of the latter—above all to the
maxim that a State basing a claim on a particular norm of international law must

accept that rule as also binding upon itself.”
3. The Uncitral Model Law on Cross Border Insolvency

The Model Law on Cross Border Insolvency (Model Law) is designed to assist
States to equip their national insolvency laws with a harmonized and fair framework
that effectively addresses cross border insolvency cases. The Model Law is not a

law in its own right and has no binding force; rather it provides a legal text for

*Anderson Kent, ibid., pp. 75-77.
4Thomas M. Franck, Fairness in International Law and Institutions, 2nd ed. (New York:
Oxford University Press, 2002), p. 128.
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incorporation into national law. States may, if they wish, modify or leave out some
provisions in order to adapt the Model Law to particular national circumstances. The
rationale of the Model Law lies in the continuing global expansion of trade and
investment leading to an increasing incidence of cross border insolvencies. The
Model Law respects the differences among National Insolvency (procedural) Laws
and therefore does not attempt a substantive harmonization of Insolvency Law.
However, in order to achieve a satisfactory degree of harmonization and certainty, it
is recommended that as few changes as possible be made when adopt the Model
Lavv.5

The issues addressed by the UNCITRAL Model Law include the access of
foreign representatives and creditors to courts in the adopting State. In this regard, it
states that a foreign administrator can have access to the courts of the enacting
State and allows the courts in the enacting State to determine the relief that may
be available. Moreover, a transparent regime is set up with regard to the right of
foreign creditors to commence or participate in insolvency proceedings in the
enacting State.éMoreover, the Model Law provides sguidelines concerning the
recognition of foreign proceedings and the consequences of such recognition.7Rules
on cooperation with foreign courts and representatives are set out, authorizing
courts and competent authorities in the enacting State to seek assistance
abroad.’Rules regarding coordination when insolvency proceedings in the enacting
State are taking place concurrently with proceedings in another State are also given.
In this Section, rules are laid down in order to coordinate relief granted in the
enacting State in favor of two or more insolvency proceedings that take place in

foreign States regarding the same debtor.”

*Julian Male, “Cross-Border Insolvency Harmonizing Treaties Becoming Important,” Asia-
Pacific Housing Journal, pp. 11-13.

“Articles 9-14 of the Model Law.

"Articles 15-24 of the Model Law.

*Articles 25-27 of the Model Law.

*Articles 28-32 of the Model Law.
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4. Rules and Regulations Relating to Cross Border Insolvency

Insolvency Law reform is a progress being made in many countries such as

the United Kingdom, the United States of America, and Japan.

4.1 The EC Regulation

The EC Regulation has direct force throughout the European Union
(except Denmark) without the need for implementation in Member States. It was
adopted by the European Union Council on Regulation (EC) No. 1346/2000 on
Insolvency Proceedings on 29 May 2000 which came into force on 31 May 2002. The
Regulation contains rules on jurisdiction, recognition and applicable law and
provides for the coordination of insolvency proceedings opened in several Member
States. The Regulation applies when the debtor has an establishment or creditors in
another Member State than his own and does not solve issues related to non-EU
Member States.

The provisions of the EC Regulations are similar to the Model Law in that
a company’s Center of Main Interests, for purposes of determining which court has
jurisdiction to hear the “main proceeding”, is where its registered office is, absent
evidence to the contrary.llThe recitals further clarify that the Center of Main
Interests should be “the place where the debtor conducts the administration of his
interests on a regular basis and is therefore ascertainable by third parties.”12
econdary proceedings may be opened in other Member States where the debtor
company has an establishment. "The cornerstone of the Regulation is the
recognition of insolvency judgment. Article 16 states that any judgment opening
insolvency proceedings handed down by a court of a Member State which has

jurisdiction under the Regulation shall be recognized in all the other Member States

Vanessa Finch, The Roots of Corporate Insolvency Law, 2nd ed. (Cambridge:
Cambridge University Press, 2009), p. 1.

YEC Regulations, Article 3(1).

YEC Regulations, Recital 13.

PEC Regulations, Article 3(2).
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from the time it becomes effective in the State of opening of the |oro<:eedings.14
Chapter | of the EC Regulation provides for jurisdiction to open main insolvency
proceedings and secondary insolvency proceedings. Chapter Il of the EC Regulation
provides recognition of main insolvency proceeding, the effect of recognition, the
powers of officials to act on behalf of the estate in the proceeding, and the
formalities required for such officials to act abroad. Under the Regulation, a court
order opening insolvency proceeding must be automatically recognized in all other
Member States.15Chapter Il regulates secondary insolvency proceedings in European
Union countries apart from the country where the main insolvency proceeding is
pending. Chapter IV of the EC Regulation provides for the provision of information to
creditors and their entitlement to lodge claims in the proceedings. Any EU creditor
will have the right to lodge a claim. Office holder will be entitled to be treated as

creditors in proceedings against the debtor in another State. °

4.2 The US Chapter 15

Chapter 15 is based on the Model Law on Cross Border Insolvency which
had been prepared by the United Nations Commission on International Trade Law
(UNCITRAL), with significant input from insolvency practitioners all over the world.
A Chapter 15 case is commenced by the filing of a petition seeking recognition of a
“foreign proceeding” by a “foreign representative.”NChapter 15 establishes more
detailed procedures and expands the rights of the foreign representative. A Chapter
15 petition can be described as a request for “recognition” which is defined as “the
entry of an order granting recognition of a foreign main proceeding or foreign non-

main proceeding.”18Nevertheless, a court may grant provisional relief upon the filing

“EC Regulations, Article 16.

PEC Regulations, Articles 16 and 25.

16Fiona M. Tolmie, Corporate and Personal Insolvency Law, 2nd ed. (London:
Cavendish Publishing., 2003), p. 203.

Y11 Us.C. 51504,

11 US.C. 51502,
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of Chapter 15 petition and before recognition if it is urgently needed to protect the
assets of the debtor or the interests of creditors. Moreover, Chapter 15 follows the
UNCITRAL Model Law by expressly encouraging cooperation and communication
between courts handling cross border cases.” While most courts in the US and other
countries have effectively utilized cross border protocols and cooperation
agreements, some have been reluctant to do so without express statutory authority.
Chapter 15 further establishes procedures and recommendations for communication
and cooperation between US case trustees and examiners, their foreign counterparts
and the foreign court.mChapter 15 also gives foreign creditors the right to participate
in US bankruptcy cases and it prohibits discrimination against foreign creditors
(except certain foreign government and tax claims, which may be governed by
treaty).zzlt also requires to foreign creditors concerning to US bankruptcy case,
including notice of the right to file claims.23FinaLly, Chapter 15 also contained
various provisions dealing with concurrent proceedings in the US and abroad. Once
a foreign main proceeding has been recognized, a plenary case on behalf of the

same debtor may be commenced in the US if the debtor has assets in the us.”

4.3 The Law on Recognition of and Assistance in Foreign Insolvency
Proceedings (LRAF)

A foreign representative is entitled to file a petition with the Tokyo

District Court for recognition of the relevant foreign insolvency proceedings. A

foreign representative may file a petition for recognition of the foreign insolvency

proceeding and for a court order for assistance even before a decision is made with

regard to the foreign insolvency proceedings.25UntiL clear precedents are established

P11 US.C. §1519.

11 US.C. §1525.

11 U.S.C. §51526 and 1527.
?11 US.C. §1513.

?11 US.C. §1514.

*11 US.C. §1528.

“Articles 4 and 17 of the LRAF.
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on this issue, in such cases it will be necessary to seek the instruction of the
Japanese courts at an early stage as to whether the foreign proceedings can be
recognized in Japan under this Article. The court shall issue an order of recognition
of foreign insolvency proceedings if it is convinced that the foreign insolvency
proceeding is qualified for assistance within Japan. The court order shall be effective
from the time it is made.”’The distribution of assets under the foreign insolvency
proceedings may not always be made in accordance with the same priority as the
Japanese insolvency proceedings. The court may require the debtor to obtain the
permission of the court in order to dispose of his or her assets in Japan or take it

out of Japan.27
5. Enforcement of Cross Border Insolvency-Derived Judgment

It was observed that some of the judgments would be enforceable in some
jurisdictions under the existing provisions of the Model Law, while in others they
would not. For judgments that were a part of insolvency proceedings, the Model
Law structure, based on main and non-main proceeding, could be followed. For
judgments that might be part of insolvency proceedings but involved third parties, a
different concept of jurisdiction, such as domicile, might be required in order to
ensure judgments emanating from proceedings that were neither main nor non-main
could be recognized. Various concerns were expressed with respect to the ability to
recognize judgments from jurisdictions other than the location of main or non-main
proceedings. One solution would be to require a connection with the main
insolvency proceedings so that the judgment would be enforceable in that

jurisdic‘tion.28

“Article 22 of the LRAF.

“’Article 31 of the LRAF.

“Auen Kunkaew, Cross Border Insolvency [Online], available URL: http://www.iad.coj.
go.th/userfiles/file/announcement/IU4.doc, 2014 (August, 15).
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6. The analysis of the UNCITRAL key elements compared among the UNCITRAL
Model Law, cross border insolvency of the United Kingdom, the United
States of America, and Japan to find out the suitable provisions for Thai

Cross Border Insolvency Law.

The important issues on cross border insolvency to be analyzed are as
follow:

6.1 The Definitions of Cross Border Insolvency
The precise and clear definitions will make the terms comprehensible to
all interested parties and promote the international investment. All of these terms

are quite important to be defined precisely.

6.1.1 Debtor
The determination of which entities are eligible to be subjected as
debtors to a country’s general Insolvency Law is an important issue and has
important implications for a country’s economy. If the law excludes certain entities,
these entities will be neither subject to the discipline imposed by an effective
insolvency regime nor able to take advantage of the protection does it afford. At
the same time, important policy considerations may lead countries to establish
special insolvency procedures for natural persons or for certain regulated entities.
Laws differ on the specific standard that must be satisfied before insolvency
proceedings can commence. Therefore, the term “debtor” should be defined as
“an entity that is the subject of a foreign proceeding and under Thai Bankruptcy and
Reorganization Law.”
6.1.2 Trustee
Insolvency Laws refer to the person responsible for administering
the insolvency proceedings by a number of different titles; including administrators,
trustees, liquidators, supervisors, receivers, curators, official, or judicial managers.
The term “insolvency representative” is used to refer to the person fulfilling the

range of functions that may be performed in a broad sense without distinguishing
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between those different functions in different types of proceeding. However
appointed, the insolvency representative plays a central role in the effective and
efficient implementation of an insolvency law, with certain powers over debtors and
their assets and a duty to protect those assets and their value, as well as the
interests of creditors and to ensure that the law is applied effectively and
impartially. Therefore, the word “trustee” is used in Thai Bankruptcy Act and should
be defined as “a person, other than the debtor, who has a right to administer and
dispose of a debtor’s assets, and also include the plan preparer, the plan
administrator of the reorganization plan.”
6.1.3 Recognition

One of the key objectives of the Model Law is to establish
simplified procedures for recognition of qualifying foreign proceedings in order to
avoid time-consuming legalization or other processes that often apply and to
provide certainty with respect to the decision to recognize. These core provisions
accord recognition to orders issued by foreign courts commencing qualifying foreign
proceedings and appointing the foreign representative of those proceedings.
Provided it satisfies specified requirements, a qualifying foreign proceeding should
be recognized as either a main proceeding, taking place where the debtor had its
center of main interests at the date of commencement of the foreign proceeding or
a non-main proceeding, taking place where the debtor has an establishment.
Recognition of foreign proceedings under the Model Law has several effects
principal among them is the relief accorded to assist the foreign proceeding.
Therefore, the word “recognition” should be defined as “the entry of an order
granting recognition of a foreign main proceeding or foreign non main proceeding
under this law.”

6.1.4 Secured Creditor

Creditors have duties and functions in the insolvency proceeding.
The insolvency law should give a clear definition of the word “creditor” to make
the understanding of who should be qualify as a creditor in the insolvency

proceeding to have a right to proceed in the cross border insolvency case.
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Therefore, the word “secured creditor” should be defined as “a creditor of the
debtor in the meaning of Thai Bankruptcy and Reorganization Law and in the
meaning of other related law”

6.1.5 Assets of the Debtor

Fundamental to insolvency proceedings is the need to identify,
collect, preserve and dispose of the debtor’s assets. Many insolvency systems place
these assets under a special regime sometimes referred to as the insolvency estate,
over which the insolvency representative will have specified powers, subject to
certain exceptions. There are some important differences in the way in which the
concept of the insolvency estate is understood in various jurisdictions. In some
States, the insolvency law provides that legal title over the assets is transferred to
the designated official. In others, the debtor continues to be the legal owner of the
assets, but its powers to administer and dispose of those assets are limited.
Identification of assets and their treatment will determine the scope and conduct of
the proceedings and, in particular in reorganization, will have a significant bearing on
the likely success of those proceedings. Therefore, the word “assets of the debtor”
should be defined as “asset, rights and interests of the debtor, including rights and
interests in asset, whether or not in the possession of the debtor, tangible or
intangible, movable or immovable, including the debtor’s interests in encumbered
assets or in third party-owned assets.”

6.1.6 Center of Main Interests (COMI)

One of the most important new developments in cross border
insolvency is the introduction of the concept of Center of its Main Interests (COMI).
The operation of most of the Model Law provisions depends on whether one is
concerned with a foreign main proceeding or a foreign non-main proceeding. A
foreign main proceeding is a foreign proceeding taking place in the State where the
debtor has its Center of Main Interests. A foreign non-main proceeding is a foreign
proceeding, other than a foreign main proceeding, taking place in a State where the
debtor has an establishment, which is, any place of operations where the debtor
carries out a non-transitory economic activity with human means and goods or

services. These concepts have been enacted in all the jurisdictions with some local
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variations, furthermore, an important point is that the test applies on the date of
filing an application for insolvency and not at the time the business was conducted.
Thai law should give its meaning as “the place where the debtor conducts the
administration of its interests on a regular basis and that is ascertainable by third
parties” to avoid misunderstanding of which proceeding should be the main
proceeding or non-main proceeding.
6.1.7 Claim

Claims by creditors operate at two levels in insolvency proceedings:
firstly, for purposes of determining which creditors may vote in the proceedings and
how they may vote (according to the class into which they fall and the value of
their claim, where that is a relevant factor) and, secondly, for purposes of
distribution. The procedure for submission of claims and their admission is therefore
a key part of the insolvency proceedings. Consideration should be given to
determining which creditors should be required to submit claims and the types of
claim that should be submitted. Consideration should also be given to the
procedures applicable to the submission, verification and admission of claims, the
consequences of failure to submit a claim and review of decisions concerning the
admission of claims. Therefore, the word “claim” should be defined as “a right to
payment from the estate of the debtor, whether arising from a debt, a contract or
other type of legal obligation, whether liquidated or unliquidated, matured or
unmatured, disputed or undisputed, secured or unsecured, fixed or contingent.”

6.1.8 Party in Interest

Many insolvency laws provide creditors, as the primary beneficiaries
of the estate, and other parties in interest with some ability to scrutinize both the
administration of the estate and the conduct of the insolvency representative in
performing its duties. Most insolvency laws require a party in interest to raise its
requests for relief or objections through the court. Other parties in interest may
have legal standing to raise an objection or request relief when their rights, interests
in assets or duties under the insolvency law are affected. The right to be heard must

be balanced with the need for efficient administration of the insolvency
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proceedings. The definition of the word “party in interest” should be “any party
whose rights, obligations or interests are affected by insolvency proceedings or
particular matters in the insolvency proceedings, including the debtor, the
insolvency representative, a creditor, a creditor committee, a government authority
or any other person so affected.”
6.1.9 Stay of Proceedings

To ensure transparency and predictability, it is highly desirable that
an insolvency law clearly identify the actions that are to be included within and
specifically excepted from the scope of the stay, irrespective of who may
commence those actions, whether unsecured creditors (including priority creditors
such as employees, legislative lien holders or Governments), third parties (such as a
lessor or owner of assets in the possession or use of the debtor or occupied by the
debtor), secured creditors or others. Exceptions might include set-off rights and
netting of financial contracts; actions to protect public policy interests, such as to
restrain environmental damage or activities detrimental to public health and safety;
actions to prevent abuse, such as the use of insolvency proceedings as a shield for
illegal activities; actions commenced in order to preserve a claim against the debtor;
and actions against the debtor for personal injury or family law claims. The word
“stay of proceedings” should be defined as “a measure that prevents the
commencement, or suspects the continuation, of judicial or other individual actions
concerning the debtor’s assets, rights, obligations or liabilities, including actions to
make security interests effective against third parties or to enforce a security
interest; and prevents execution against the assets of the insolvency estate, and the
transfer, encumbrance or other disposition of any assets or rights of the insolvency

estate.”

6.2 Adopting the UNCITRAL Model Law on Cross Border Insolvency
leading to the Effect of State Sovereignty

Cross border insolvency proceedings can be inefficient, prolonged and

costly. This is because insolvency rules in different languages, in different countries,

under different legal systems and traditions are not always uniform or consistent.
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Where insolvency proceedings are governed by the laws of several jurisdictions,
various conflicts of laws issues are bound to arise especially as regards the
recognition of court decisions and regulations of foreign jurisdictions, judicial
recognition and enforcement of foreign judicial proceedings, recognition of the
claims of foreign creditors and the differences in the applicable laws in the
disposable of assets. Insolvency orders are mostly a method of enforcing monetary
court judgments and it is unrealistic to expect courts not to be particular about the
enforcement of insolvency orders from many countries with different laws and legal
systems. Then there is the problem of different insolvency administrators requiring
assistance of national courts and authorities to principally bring about benefits to
foreign creditors. Territoriality or the upholding of domestic laws over the laws of
other States is a sensitive issue as it is so much part of the concept of State
Sovereignty.

At the international level, there are different theoretical approaches
advanced to construct an international bankruptcy regime. At present there are two
conflicting approaches followed in cross-border insolvency cases. One is the
traditional “territorialism” approach and the other is the “universalism” approach.

Traditionally, the way that the adopting States resolved the international
issues inherent in these cases was by partitioning insolvency along national borders.
This approach known as territorialism is consistent with the concepts of sovereignty
and jurisdiction and permits local courts to control local assets pursuant to local
laws. Universalism, on the other hand embraces the principle of “one law, one
court” which implies that the courts of the debtor’s home country would have
international jurisdiction to conduct international bankruptcy proceeding using the
home country’s laws, and the home country administers the assets worldwide;
having been surrendered to it and follows one plan of distribution to creditors.

The major impediment to the conclusion of the UNCITRAL Model Law
concerns State sovereignty. The benefits of cross border insolvency laws can only
be attained by implementing a formalized system that is attentive to the distinct

interests of the effective administration of foreign-located assets and the
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maintenance of State sovereignty that competes in cross border insolvencies. The
adaptation of the provisions of a Model Law into the domestic laws of States has
profound implications for international law, but it involves the co-existence of State
sovereignty and international policy.

The economic underpinning of insolvency has resulted in State
sovereignty and strong resistance in order to prevent their sovereignty from being
undermined. Traditional views of sovereignty have given way to a growing consensus
on the need for reciprocity. However, adopting countries can maintain State
sovereignty through the public policy exception either. The public policy exception
permits a court that is asked to recognize and enforce a foreign judgment to reject
doing so if that court determines that the recognition and enforcement would

contradict to a fundamental public policy of the enforcing country.

6.3 The Enforcement of Foreign Judgment

The growth in the number of cross border insolvencies in recent years
has heightened interest in the question of recognition and enforcement of cross
border insolvency judgments. As is obvious, absent recognition and enforcement,
there is no effective remedy, and decisions are confined to territorial limits.
Approaches based purely on the doctrine of reciprocity or on exequatur do not
provide the same degree of predictability and reliability. General legislation on
reciprocal recognition of judgments, including exequatur, might be confined to
enforcement of specific money judgments or injunctive orders in two-party disputes,
thus excluding decisions opening collective insolvency proceedings.

Despite this recognition early on in the drafting process, the Model Law
does not specifically deal with the enforcement of judgments, and there has been
significant controversy in recent years on this topic. Moreover, although international
efforts at harmonizing the law on recognition and enforcement in general have been
scant. Even when treaties have been signed to recognize and enforce specific types
of judgments, insolvency judgments have typically been excluded.

One approach might be to focus on judgments issued by courts of the

jurisdiction in which the debtor has its COMI or an establishment. Those two
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concepts are already used in the cross border context. Such an approach could
lead to the exclusion of judgments from courts with no jurisdictional claim over
main or non-main insolvency proceedings concerning the debtor, including
judgments entered by a court with jurisdiction over insolvency proceedings
concerning the debtor, but commenced on the basis of presence of assets or the
place of the debtor’s registration. Since judgments from those courts might also be
relevant to the goal of any instrument to be developed, a wider formulation might
be required using some of the more general criteria such as jurisdiction over the
debtor.

In 2014, UNCITRAL gave Working Group V the mandate to commence
work on a Model Law or provisions on the enforcement of foreign insolvency
derived judgments. Clearly, despite its enormous financial importance and academic
complexity, cross border insolvency law remains in a state of confusion.

The substantial literature about cross border insolvency has examined
the benefits and detriments of the competing ideas of universalism and territoriality.
Under universalism, the liquidation of an insolvent debtor with assets in multiple
countries is carried out in the country where the debtor has its center of main
interests (COMI). The court in the COMI would have global reach to cover the
debtor’s assets worldwide. The law that would apply would also be the law of that
country. Conversely, under territoriality, creditors in each country where the
debtor’s assets are located commence proceedings within their own jurisdiction

&

using their own laws. This is often called the “grab rule” because local creditors
race to grab the assets that are situated in the local jurisdiction before international
liquidation proceedings can reach the far-flung assets. Under territoriality, not only is
it likely that creditors as a whole receive less in the winding up than under a
Universalist structure, but the inconsistent application of multiple laws across the
world arguably also results in excessive costs and impinges on the willingness of
creditors to extend credit to those companies exposed to potential cross border
insolvency. This has the flow-on effect of limiting investment and restructuring

international trade to the detriment of global welfare.
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To be sure, the diversity in national insolvency laws evidences the fact
that each State has designed laws to suit State’s unique circumstances and policy
preferences. There might be a commonality in the design of insolvency laws around
the world sufficient to be able to derive a more general theory and to underpin an
argument for cooperation. Certainly, each country’s insolvency law seeks to maximize
the return to interested parties from the assets of insolvent debtors. To meet these
legislated requirements of the insolvency process, there needs to be a system that
aggregates the greatest pool of assets from which to distribute. If that pool is
reduced, then each interested party will receive less on a distribution.

Specifically, Article 21 of the Model Law states that following recognition
of a foreign proceeding, the court may “grant any appropriate relief” as long as it is
“necessary to protect the assets of the debtor or the interests of the creditors.” The
Model Law conditions this relief in Article 22 by requiring that the court be “satisfied
that the interests of the creditor and other interested persons, including the debtor,
are adequately protected.” In this regard, we propose that the national courts of
States enacting the Model Law read the “grant any appropriate relief” language
broadly to enforce foreign insolvency judgments in appropriate circumstances. To
be sure, the due process rights of affected parties have to be protected, and there

has to be some check on expansive interpretations of jurisdiction by foreign courts.

6.4 The Cooperation among Courts and Administrative Authorities

Court cooperation and coordination are core elements of the Model
Law. Cooperation is the only realistic way to prevent dissipation of assets, to
maximize the value of assets, or to find the best solutions for the reorganization of
the enterprise. It is also the only way in which proceedings concerning different
members of the same enterprise group taking place in different States can be
coordinated. Cooperation and communication lead to better coordination of the
various insolvency proceedings, streamlining them with the object of achieving

greater benefits for creditors.
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Communications by judges directly with judges or administrators in a
foreign country raises issues of credibility and proper procedures. The context alone
is likely to create concern in litigants unless the process is transparent and clearly
fair. Thus, communication among courts in cross border cases is both more
important and more sensitive than in domestic cases.

To the extent that there is a lack of communication and coordination
among courts and administrators from concerned jurisdictions, it is more likely that
assets would be dissipated, fraudulently concealed, or possibly liquidated without
reference to other more advantageous solutions. As a result, not only is the ability
of creditors to receive payment diminished, but also is the possibility of rescuing
financially viable businesses and saving jobs.

Probably all jurisdictions provide for some methods of judicial
cooperation; however, they are often slow and complicated in that diplomatic
channels have to be included, or even used. If judicial cooperation is considered to
take place, some substantive issues are to be observed such as public policy
consideration, burden of proof, avoidance rules, protection of the domestic
creditors, or any other rights granted to a party by the Constitution or a Human
Rights Convention.

Communications by judges directly with judges or administrators in a
foreign country raises issues of credibility and proper procedures. The context alone
is likely to create concern in litigants unless the process is transparent and clearly
fair. Thus, communication among courts in cross border cases is both more
important and more sensitive than in domestic cases.

However, the success of cross border insolvencies within the European
Community depends primarily on how effectively harmonization between the
different proceedings is conducted and on how thoroughly cooperation between
the respective liquidators and courts can be achieved. While the various terms
promote the cooperation and communication amongst local and foreign
jurisdictions, Section 1525 of the US Code also demands cooperation and

communication between the local courts and the foreign jurisdiction. Not only is
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this duty imposed on the court to affirmatively and directly communicate with a
foreign court or representative, but a trustee is also required to "cooperate to the
maximum extent possible with a foreign court or representative. However, due to a
specific governmental measure implemented, Japanese insolvency proceedings had
extraterritorial effect and foreign procedures could be recognized in only a limited
way. The law does not create cross border communication provisions between
courts, but only between Japanese and foreign representatives and Japanese law
excludes the coordination provisions with regard to concurrent proceedings. The
idea is that when an application for recognition of a foreign proceeding is filed when
a local proceeding has already commenced, the Japanese court must either dismiss
the application or suspend the local proceeding.

It is clear that courts in different countries are capable of cooperating
with each other and coordinating their administrations in the case of a cross border
or multinational reorganization or liquidation. Commerce among nations would
clearly be enhanced and facilitated by an international understanding that particular
principles or guidelines would be available in the event of a business failure or

reorganization.

7. Conclusion

Cross border insolvency is one inevitable consequence of international
business. Regulating multinational insolvency cases could be very complicated since
there are creditors from different countries while more than one jurisdiction is
involved. The UNCITRAL Model Law on cross border insolvency is one of the main
international regimes in regulating cross border insolvency. This system is trying to
encourage the cooperation among involved insolvency courts in order to achieve
greater efficiency. However, it will fail to reach its full potential until universal
acceptance of this model is accomplished.

The Thai system for credit protection and insolvency serves an important
role within the Thai economy and it conforms in most respects with international

standards. Some aspects of the regime are not completely consistent with the
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international standards. However, there are encouraging developments in the
insolvency law regime of Thailand. Such a new law will be very useful for Thailand
as the current law on insolvency has not been updated and lacks of effective and
efficient remedies for creditors across border. The Bankruptcy Court also with the
Bank in Thailand is now responding to the insolvency law developments. They start
to do the conference on cross border insolvency to cope with the international
insolvency issues which will arise after being fully join the ASEAN Economic
Community. The best way to solve the international problems is to adopt the
UNCITRAL Model Law on cross border insolvency to promote the harmonization and
cooperation among courts of the member countries. Furthermore, Thailand will
implement a plan called the ASEAN Economic Community (AEC) to promote the
investment from around the world. Therefore, in order to provide the best
preparation, Thailand should learn about cross border insolvency provisions of the
UNCITRAL Model Law.



M5A15IUAAS RUUTRAERS 175

UIFTUIUNTY

Brownlie, lan. Principles of Public International Law. 7th ed. New York: Oxford
University Press, 2008.

Kent, Anderson. “The Cross Border Insolvency Paradigm: A Defense on the Modified
Universal Approach Considering the Japanese Experience.” Cornell Rev. 696
(1999): 66-68.

Franck, Thomas M. Fairness in International Law and Institutions. 2nd ed. New
York: Oxford University Press, 2002.

Male, Julian. “Cross-Border Insolvency Harmonizing Treaties Becoming Important.”
Asia-Pacific Housing Journal, pp. 11-13.

Finch, Vanessa. The Roots of Corporate Insolvency Law. 2nd ed. Cambridge:
Cambridge University Press, 2009.

Tolmie, Fiona M. Corporate and Personal Insolvency Law. 2nd ed. London:
Cavendish Publishing., 2003.

Kunkaew, Auen. Cross Border Insolvency [Online]. Available URL: http://www.
iad.coj. go.th/userfiles/file/announcement/IU4.doc, 2014 (August, 15).






Third Party Funding under Investor-State
Arbitration: Respondent State’s Risks and
Recent Developments in ASEAN
and Hong Kong

Yang Xinglong






M5A155 WA aUUTRAERS 179

mssmmgwuaaqmamauané’zy}zugm&ﬂ,é']’nszu'Jumsaqzyﬂimmmiiwdw
fpuazfamu: Anudswesigiandeaznswaludaglu
VAINFUUTLNADNIBULAZFDING
Third Party Funding under Investor-State Arbitration: Respondent
State’s Risks and Recent Developments in ASEAN and Hong Kong

nene Fwiag
Yang Xinglong

UNANYD

n13sEANnNuYesyAnantguendyyn (TPF)  lunsyuiuniseug lanainig
seminadguagiinamuenyy ansoudlatymnenisiuresiamuld dludiuvesn
winfisufuizdgnies wazlonialunisidifenszuiunisgfsssy nsfinszuaunis
suglanansseninadssmaliivdnnisifeatudennasiunuvesyaranieuendnan
\Heanndennasiananliiegnrelddygreuanlanainis suhugdamilunszuiuns
oyglamainsvesizuazdanuld IngeraviliiAneandesiiddiyiendiuigignies o
mnudaszuazanudusssuvestivhmihfieyglanainis mnusunsesatldaneuaznsg
INATIRUNUA 9 ﬁaﬁ'jumiaﬁumguLLazmiﬂ’wuﬂﬁﬁmiimmwumamﬂﬂamauaﬂﬁfgzg']
Toeldusslomianded waznswanidssnnyliudueusazdaidodne 4 Saimnud Ay
081984 daaziiiuldanluiagtunguussimaeisunarseans IfiEudnsufsuiieadu
NANNITAINAINAD FIDE 19U miLLﬁlmﬂguma NswNlanannIseUYIlANaINIg kaen1s
Yudannanisanas L‘W@Iﬂﬁﬂai Lisuifigafiunisszauyuresyananisuendyy,

AIBUARULAS U5y ammwmnawu LLG]@’JEJLMGW]LLG]@“Ui WATlUAS UIALazan 10U

k4

auzyﬂmmmimmﬂmmu naenIuNagnsvesgl gniefionaunndaiuesnly 39019
AIHANTENUABNITANANULEETINARTUIINNITTEANYUYBIUARAN 1B UBN YY1 LA

q

*ﬁﬂﬂ{]wmamﬁﬁm%ﬁﬂ%m‘w%u; LL.B. Chong quing Technology and Business University,
LL.M. in International Business Law National University of Singapore, LL.D. Candidate, Faculty of

Law, Thammasat University.



180 7 6 atudt 1

Abstract

The existence of Third Party Funding (“TPF”) in investor-state arbitration
could resolve the financial concern for investors, which provides them a more
equivalent position with respect to respondent states and a chance to access to
justice. International arbitral tribunals have in principle no competence to address
TPF agreement because such agreement is disconnected from arbitration
agreement. Due to this disconnection, the involvement of TPF in investor-state
arbitration could bring vital risks to respondent states, such as the risk on
independence and impartiality of arbitrators, the risk on security for costs, and the
risk on allocation of cost. It is important to support the development of TPF and
take advantage of its benefits, while at the same time regulate what is necessary to
avoid uncertainties and limit its dangers. Recently, ASEAN countries and Hong Kong
have started aseries of reforms, for instance, modification of the current laws,
reversion of the arbitration rules, as well as adaptation the new generation Free
Trade Agreement, to tackle the need for a more comprehensive and effective
regulation of TPF in arbitrations. But due to the different approaches chosen by
different jurisdictions and arbitration institutions, strategies adopted by respondent
states might have a great impact to mitigate these potential risks brought by the

involvement of TPF.

ANdARY: NMITEANNUTBIUARaNIBUENda, ANUBaTEwasA T TSN TIvivii
auleRaINTs, AUduAaLntiae
Keywords: Third party funding, Independence and impartiality of arbitrators,

Allocation of cost security for costs
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1. Introduction

The last six years have witnessed a tremendous increase in Third Party
Funding (“TPF”) participation under investor-state arbitration. TPF is defined as “any
person or entity that is contributing funds or other material support to the
prosecution or defense of the dispute and that is entitled to receive a benefit
(financial or otherwise) from or linked to an award rendered in the arbitration”
under the recent Task Force conducted by the ICCA along with Queen Mary College
at the University of London.' According to the recent studies, there are at least
three main reasons contributing to the increase of TPF involvement in investor-state
arbitration. Firstly, investors might not be able to pursue claims against states due to
the heavy costs associated with the investor-state arbitration mechanism, so the
existence of TPF resolves the financial concern for the investors, which provides
them a more equivalent position with respect to the respondent states and a
chance to access to justice.2 In addition, potential damage award rendering in favor
of investors will be substantial under investment arbitration, so making an
investment in arbitrations is a potentially lucrative investment for TPF funders.” Last
but not least, foreign award enforcement regimes, such as the regime4 under the
Convention of International Centre for Settlement of Investment Dispute (“ICSID”),

equip a winning investor with the right to enforce a damage award if the respondent

"William W. Park, Catherine A. Rogers, “Third-Party Funding in International Arbitration:
the ICCA Queen-Mary Task Force” (2015) (“Task Force”) Austrian Yearbook on International
Arbitration.

’Fric De Brabandere, Julia Lepeltak, “Third Party Funding in International Investment
Arbitration” Grotius Centre Working Paper No 2012/1, 7.

’Ibid, p. 9.

“Convention on the Settlement of Investment Disputes Between States and National
(entered into force 14 October 1966) (“ICSID Convention”) art. 54 (“Each Contracting State shall
recognize an award rendered pursuant to this Convention as binding and enforce the pecuniary
obligations imposed by that award within its territories as if it were a final judgment of a court in
that State.”)



182 I 6 atudt 1

state is a Contracting State to the Convention, and there are currently 153
Contracting states to the Conven’tion,5 thus the TPF funder’s potential benefits will
be secured.

Due to the inter parf956 effect of contractual agreements, investor-state
arbitral tribunals have in principle no competence to address TPF agreement since
such agreement normally contains its own choice of law and dispute resolution
mechanism clauses, thus even if an investor is funded by a TPF agreement, the
tribunal members are only limited to address the investment dispute. Due to this
limitation, respondent states face several potential risks if a TPF agreement gets
involved in arbitral proceedings, especially where the TPF agreement is not
disclosed to the respondent state due to the confidentiality term under the
agreement. Compulsory disclosure of TPF agreements is essential because
respondent states might gain access to evaluate the interests of arbitrators if there is
a financial or other means of bond between the arbitrators and the funder.” Also
the respondent states shall recover their costs from the funders if the funded
investors are impecunious and unable to meet the obligations to pay the
respondent states’ costs if the funders are revealed.” In order tomitigate these
potential risks concerning TPF involvement in investment arbitration and
toencourage respondent states to choose the seats in Asia, ASEAN, such as

S.ingapore9 and Vietnamm, and Hong Kong Special Administrative of the People’s

5Date Base of ICSID Member State, ICSID. [Online], available URL: https://icsid.worldbank.
org/apps/ICSIDWEB/about/Pages/Database-of-Member-States.aspx?tab=  AtoE&do=CSO> accessed 1
September 2016.

‘BA. Gamer, Black’s Law Dictionary (Thomson Reuters, 2009), 943. (“Latin Between
Parties”)

"Ashurst Quickguides, “Third Party Funding in International Arbitration” (Ashurst, May
2015) [Online], available URL: https://www.ashurst.com/publication-item.aspx?id_Content=
6449>accessed 2 September 2016.

®Brabandere (n 2) 5.

’Civil Law (Amendment) Bill of Singapore (2016) (‘2016 Bill’) [Online], available URL:
https://www.mlaw.gov.sg/content/dam/minlaw/corp/News/TPF%20-%20Annex%20A.pdf>
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Republic of China (“Hong Kong”)11 have started there form in terms of TPF in
investment arbitration. The reform shall take in three forms,12 namely TPF reform of
domestic law, TPF reform of international arbitral rules,13 and TPF reform under the
new generation Free Trade Agreement (“FTA”).

In this Article, Section Il aims to provide an overview of TPF under
investment arbitration, with focus on the benefits served and the potential risks
brought by the involvement of TPF. Section Ill reviews the recent developments of
TPF reform in ASEAN countries and Hong Kong and highlights the different
approaches adopted to mitigate the potential risks for the respondent states.
Section IV, based on the recent developments of TPF in ASEAN and Hong Kong,
suggests several key strategies for the respondent states to cope with TPF
involvement in investment arbitration. And the final section will provide a short
conclusion to the issues examined in this Article.

accessed 3 September 2016. Also Civil Law (Third-Party Funding) Regulation 2016 of Singapore
(“2016 Regulation”), para 2-3. [Online], available URL: https:// www.mlaw. gov.sg/content/
dam/minlaw/corp/News/TPF%20-%20Annex%20B. pdf> accessed 2 September 2016.

"EU-Vietnam Free Trade Agreement (published on 1 February 2016, have not came into
force), Chapter Il sec 3 art 11. [Online], available URL: http://trade. ec.europa.eu/doclib/docs/
2016/ february/tradoc_154210.pdf> accessed 2 September 2016.

"Consultation Paper on Third Party Funding for Arbitration (2015) (“Consultation
Paper”), this Consultation Paper has been prepared by the Third Party Funding Sub-committee
of the Law Reform Commission of Hong Kong. [Online], available URL: http://www.hkreform.gov.
hk/en/docs/tpf e.pdf>accessed 2 September 2016. Also China International Economic and
Trade Arbitration Commission Hong Kong Arbitration Center, Guidelines for Third Party Funding in
Arbitration(“HK Guideline”), art 2.

“Marius Nicolae Lliescu, “A Trend Towards Mandatory Disclosure of Third Party
Funding? Recent Developments and Positive Impact” (Kluwer Arbitration Blog, 2 May 2016)
[Onlinel, available URL:  http://kluwerarbitrationblog.com/2016/05/02/a-trend-towards-mandatory-
disclosure-of-third-party-funding-recent-developments-and-positive-impact/>accessed2
September 2016.

Arbitration Rules of the Singapore International Arbitration Centre (“SIAC Draft”) (came
into force on 1 August 2016) [Online], available URL: http://siac.org.sg/images/stories/articles/
rules/SIAC%202016%20Rules_6th%20Edition.pdf> accessed 2 September 2016.
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2. Overview of TPF under Investor-State Arbitration

Definitions to describe TPF under investor-state arbitration are far from
universally accepted. For instance, the EU-Vietnam FTA adopts the following
definition: TPF means any funding provided by a natural or juridical person who is
not a party to the dispute but enters into an agreement with a disputing party in
order to finance part or all of the cost of the proceedings in return for a
remuneration dependent on the outcome of the dispute or in the form of a
donation or grant.14 While under the Consultation Paper on Third Party Funding for
Arbitration (2015) released by the Law Reform Commission of Hong Kong, TPF has
been described as “the funding of claims by commercial bodies in return for a share
of the proceeds. It involves a third person to the Proceedings providing financial
assistance or support to a party to the Proceedings.”15 Singapore, without giving a
specific definition of the TPF, provides that a TPF Agreement is a contract by a party
or potential party to dispute resolution proceedings with a third party funder for the
funding of the costs of the proceedings.16 According to these definitions, TPF funders
are normally motivated by potential returns of their investments in arbitration, and
funded parties are motivatedmainly because they lack financial resources to pursue
their claims. Respondent states rarely rely on TPF because they have adequate
resources and other financing options to conduct their responses as well as
counterclaims in arbitrations. ' Even the main goal of TPF aims to fund investors
who are unable to access to justice, but where an investor with the finance to

arbitrate its claim may want to lay off some risks associated with costly arbi‘tration,18

“EU-Vietnam FTA (n 10) art 2.

“Consultation Paper (n 11) para 1.9.

“Civil Law (Amendment) Bill of Singapore, para 2.5B. (10) [Online], available URL:
https://www.mlaw.gov.sg/content/dam/minlaw/corp/News/TPF%20-%20Annex%20A.pdf>
accessed 3 September 2016.

Consultation Paper (n 11) para 1.12, 3.25.

Pashurst (n 7) 2.



M581557UAMN RUUTRAERS 185

it might voluntarily approach TPF. For instance, a funded investor might be obliged
to pay the respondent state’s cost order if the claim fails, which could impact the
financial viability and stability of the investor in the future, then approaching TPF
shall shift the potential liability to the funder.

2.1 Access to Justice through Due Diligence Investigation

As aforementioned, investors might not be able to pursue their claims
against states due to the heavy costs associated with the investor-state arbitration
mechanism, so the existence of TPF resolves the financial concerns for the
investors, which provides them a more equivalent position with respect to the
respondent states and a chance to access to justice.lgln parallel, the respondent
states might raise concern that TPF could encourage frivolous claims due to the
involvement of the funder who is not connected with the merits of the investment
dispute.20 This section will identify, due to the due diligence investigation conducted
by TPF funders, TPF does not encourage frivolous claims against states but could
facilitate investors with limited financial resources to pursue meritorious claims.

TPF funders, before effectively deciding to engage their finances in
investment arbitration, should routinely carry out a comprehensive due diligence
investigation. Funders desire to invest in high value arbitrations with high chances of
success, so the due diligence carried out by the investment advisers or the suitably
qualified legal professionals selected by the funders should consider a number of
factors including, but not limited to: (a) likelihood of the claim being successful
through appraising the merits, evidence, witness of the claim; (b)quantum and the
potential return of the claim; (ctiming of the arbitral proceedings; (d) costs for

pursing the claim; (e)likely costs for adverse cost order; (flcomplexity concerning

"Brabandere (n 2) 7.

“Susanna Khouri, Kate Hurford and Clive Bowman, “Third Party Funding in International
Commercial and Treaty Arbitration: a Panacea or Plague? A discussion of the Risks and Benefits
of Third Party Funding” (2011) TDM 4. [Online], available URL: https://www.transnational-

dispute-management. com/article.asp?key=1747> accessed 2 September 2016.
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award enforcement; and (g)possibility of the respondent state’s counterclaims.”
Pursuant to the factors listed above, the comprehensive investigation can be
considered “an extra examination of the success rate of the future proceeding.”22
Therefore, scholars have counter-argued that TPF funders cannot afford the
consequences of engaging their finances to manifestly unmeritorious claims. Since
only meritorious claims will be selected and funded by TPF, the likelihood of having
frivolous claims can be decreased. A recent figure also proves that only a few claims

examined by the leading funders have been successfully funded.”

2.2 Negative Impacts to Funded Investors

As noted in the previous section, one of the main benefits served by TPF
is to enable investors without sufficient resources to pursue their meritorious claims
against states, which could facilitate access to justice. But besides the potential
benefit, TPF also brings numerous negative impacts to investors seeking for funding,
such as increasinginvestors’ costs, allowing funder’s control over arbitral
proceedings, imposing threat to attorney’s duty of confidentiality towards investors
and attorney-client privilege.

A TPF agreement normally requires the funded investor to pay a
significant proportion of the potential recoveries to the funder because the funder
has to spend substantial sums in legal fees and other outlays during the arbitral
proceedings, also if the tribunal holds that the reasonable costs paid by the
respondent state shall be shifted to the investor, then the funder will be bound to
pay such costs on behalf of the investor if the TPF agreement requires.24 In addition,

in cooperation with the due diligence investigation, the investor shall package its

“Consultation Paper (n 11) para 3.28. B.M. Cremades Jr, “Third party Litigation Funding:
Investing in Arbitration” (2011) 8 Transnational Dispute Management, 15 [Online], available URL:
http://www.curtis. com/siteFiles/Publications/TDM.pdf> accessed 3 September 2016.

22

Brabandere (n 2) 7.

“Cremades (n 21) 13-5.

#pshurst (n 7) 2.
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claim to the funder for assessment. If the assessment fails, the costs incurred for
packaging the claim will be wasted. Even if the funder accepts to fund the claim,
the costs incurred for the package and the TPF agreement negotiation will not be
recovered by the respondent sta‘te.25 Last but not least, the funded investor faces
potential risks concerning the insufficient capital adequacy of the funder and the
termination of TPF agreement by the funder, so if the funder goes into bankruptcy
or terminates the TPF agreement based on legal reasons, the funded investor shall
be strictly bound to pay the rest of the costs and the adverse cost order if the claim
fails, subsequently the investor might go into insolvency since adverse cost order
sarebasically substantial in most investor-state arbitrations.”®

Given the financial risks involved in and the costs associated with
investor-state arbitration, it is reasonable for funders to “cain a degree of economic
control in the relationship with the funded claimant and in relation to the outcome
of the dispute”,27 whether overall or day to day control is based on the terms of
the TPF agreement to the extent permitted by the applicable law.”® Thus due to
the economic powers owned by the funders, the funded investors might be
compelled to enter into unfair terms, such as unreasonable returns or reservation
on the right of approval of the settlement. Furthermore, since the funders are
purely interested in financial gains, they might prefer earlier settlements that are not
in the best interest of the funded investors.

Attorneys of a funded investor in principle have no reporting obligation
to the funder because they are not parties to the TPF agreements. But again, due to
the pure financial interest of the funder in the proceedings, the investor’s attorneys

might be unduly influenced because the funder presents itself as an efficient

“Ibid.
26 .
Khouri (n 20) 7.
“Ibid, 6.
“Consultation Paper (n 11) 121 (For instance, “while the applicable Australian law
appears to permit quite a high degree of control of the conduct of a funded case by a Third
Party Funder, the English courts have made it clear that the Funded Party should retain

control”).
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administrator, and might impose a monitor regime to secure its potential interests
and keep a strict control on attorneys’ work and fees.”In addition, if the attorneys
have financial ties with the funder, such as constantly funding the attorneys’ law
firm, it gives rise to a new source of conflict of interest. Under such acircumstance,
potential conflicts between “the professional duties that a law firm owes to its
clients and the economic reliance that law firm has on the Third Party Funder.””
Lastly, the investor’s attorneys might be chosen based on the TPF agreement due
to the control of the funder, so where there is a disagreement on settlement
between the funder and the investor if the funder aims to an early and cheap
settlement for improving its cash flow, such control might influence the attorneys to
“advise the claimant to accept the settlement even where the settlement may not
in the claimant’s best interest.””"

The necessity to disclose all relevant information regarding a claim to
funders has been addressed in the previous sections, but there is a possibility that
the information, under the confidentiality provision of TPF agreements, shall not be
disclosed to any third party if both the disputing parties have not agreed. Pursuant
to the confidentiality provision, the investor faces the following conflict of interests:
if the investor, in order to secure the funding, gives up its duty to maintain the
confidentiality of the information, which shall breach its obligation of the
confidentiality provision. Or if the investor fails to disclose the confidential
information that is important for the due diligence investigation, he might lose the
funding opportunity for pursuing the claim.In addition, there is another risk arising
out from the relationship between the legal privilege in documents prepared by the

investor’s attorney and the due diligence investigation conducted by the funder. In

29Ignacio Torterola, “Third Party Funding in International Investment Arbitration”
[Online], available URL: http://investmentpolicyhub.unctad.org/Upload/Documents/ Torterola
Third%20Party%20Funding% 20in%20Arbitration.pdf> accessed 3 September 2016.
30, .
Ibid, 126.
“Knouri (n 20) 7.
*Consultation Paper (n 11) 125.
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order to carry out a comprehensive due diligence analysis in terms of the likelihood
of the claim being successful, obtaining all information held by both the funded
investor and its attorneys is essential for the funder. Due to this consideration, the
legal privilege of the communications, which was made to the investor by its
attorneys, but was subsequently communicated to the funder by the investor,
might be waived in the jurisdictions that do not recognize a common interest form
of privilege. Therefore, the risk “of such advice being subject to a disclosure
application brought by the other side on the basis that legal professional privilege
was waived, has led to a consensus amongst certain Third Party Funders that due
diligence on a claim should focus on facts available, rather than legal opinions being

transferred.””
3. PotentialRisks Concerning TPF Involvement for State Parties

As indicated above, international arbitral tribunals have in principle no
competence to address TPF agreement because such agreement is disconnected
from arbitration agreement. When a third impartial tribunal reviews sovereign state’s
behaviours under investor-state arbitration, public interests concern will arise
because the damage award issued against the respondent state will have a negative
impact to the state’s government and citizens. So this section, in order to protect
those public interests, aims to address how the involvement of TPF in arbitration
would bring vital risks to respondent states, namely the risk on confidentiality of the

TPF agreement, the risk on security for costs, and the risk on allocation of cost.

3.1 Risk on Confidentiality of TPF Agreement
TPF agreements normally contain a confidentiality provision which
prohibits parties from disclosing relevant information to outsiders. Indeed, investors
might voluntarily disclose their funding agreements either during the phase of

negotiation or during the course of arbitration because “knowledge of the existence

Zkhouri (n 20) 9.
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of a funding agreement may significantly affect the other side’s willingness to settle
the claim”” Whether to maintain the confidentiality of a TPF agreement to
outsiders, especially to the respondent state, will be a strategic and tactical
consideration for the funder and the investor. Thus due to such strategic and
tactical consideration, the funded investor might avoid releasing its TPF agreement
to the public, especially to the tribunal and the respondent state.

The Task Force conducted by the ICCA has reached the consensus that
there are real and important concerns about potential conflicts of interest as
between funders and arbitrators.” Firstly, conflicts of interest might bearisen if an
arbitrator was appointed by an investor with financial support of a funder in a
previous arbitration, and subsequently, the arbitrator is appointed by another
investor in another arbitration but with the financial support of the same funder. In
this scenario, even the previous appointment is not necessarily a basis for
disqualification of the arbitrator, but the involvement of the funder might give rise
to the concern of repeated appointment of arbitrator. Thus if the TPF agreement in
the subsequent arbitration is not disclosed to the respondent state, the state might
lose the right to challenge the appointment of the arbitrator on the basis of “a lack
of impartiality owing to repeat appointments by the same third party funder.””®

In addition, the involvement of a funder might disqualify an arbitrator in
the following scenario. Where a presiding arbitrator is appointed under the mutual
agreement of the disputing parties to an investment dispute mainly based on the
selection of the funder. Subsequently, the arbitrator gets involved in any financial
relationship with the funder. For instance, the arbitrator is selected as the attorney
of another investor with the financial assistance of the same funder in a subsequent
arbitration. Since the arbitrator in first arbitration will be paid as the attorney
representing the latter claim by the funder, which shall be deemed as non-impartial

arbitrator because of the significant contact with the funder for the purpose of

*Consultation Paper (n 11).
*Task Force (n 1) 6.
*Consultation Paper (n 11) para 5.50.
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representation. As to this scenario, without disclosing the TPF agreement to the
tribunal and the respondent state in the first arbitration, the respondent state might
be facing a significant risk since the presiding arbitrator’s impartiality and
independence have already been questioned due to the representation in the

subsequent arbitration.”’

3.2 Risk on Allocation of Costs

In order to well answer whether costs of respondent states incurred
during arbitral proceedings can be allocated to TPF funders, there is a need to
examine the cost allocation principles under the prominent international arbitration
rules in the first place, especially the general principles under the ICSID Convention
and the ICSID Arbitration Rules. There is no general system or method existing with
respect to allocation of costs worldwide, but arbitral tribunals, based on their
discretionary power, often have a large discretion on this matter. The ICSID
Convention, as one of the most advanced instruments governing investor-state
arbitral proceedings, provides limited rules on the allocation of costs. Article 61 (2)
of the Convention provides:

“In the case of arbitration proceedings the Tribunal shall, except as the
parties otherwise agree, assess the expenses incurred by the parties in connection
with the proceedings, and shall decide how and by whom those expenses, the fees
and expenses of the members of the Tribunal and the charges for the use of the
facilities of the Centre shall be paid. Such decision shall form part of the award.””

Pursuant to the Article, the ICSID tribunals are given a very wide
discretion in terms of the allocation of costs between the parties. Presently, there
are three main cost allocation schemes that are widely used under investor-state
arbitrations, namely the “lose-pays” approach (English Rule), the “pay your own”
approach (American Rule), and the “factor-dependent” approach (Welamson Rule).

The English Rule, in order to avoid frivolous claims, requires a losing party to bear

37Task Force (n 1) 7.

38ICSID Convention.
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the costs of a winning party. The American Rule, on the contrary, requires the
tribunal not to shift the cost of a party to another party regardless of the outcome
of the arbitration, so both of the parties are respectively responsible for their own
costs during the proceedings. The Welamson Rule implies that investors and states
are liable for the costs in accordance with the level of success in the arbitration,39
and this approach thus uses a “sliding scale” to assess how the costs should be
divided between the two parties.40 In EDF v. Romania, the claimant lost the claim,
but at the same time, the respondent state has failed on the issue of attribution.
The tribunal reasoned:

“in the instant case, and generally, the Tribunal’s preferred approach to
costs is that of international commercial arbitration and its growing application to
investment arbitration. That is, there should be an allocation of costs that reflects in
some measure the principle that the losing party pays, but not necessarily all of the
costs of the arbitration or of the prevailing party. o

And based on the findings, the claimant was ordered to pay one-third of
the respondent state’s total costs.42Based on the case studied above, the ICSID
tribunals, in recent years, seem to be “moving away from the applicability of the
“American Rule” towards the “loser-pays” principle, by adopting a “middle road”
approach taking into consideration the specific facts of the case.””

As noted above, the ICSID Convention confers on tribunals broad
discretion on the allocation of costs, but because the inter partes effect of TPF

agreements stands, the ICSID tribunals have established the consistent practice that

39S‘D. Franck, “Rationalizing Costs in Investment Treaty Arbitration,” (2011) 88
Washington University Law Review, 791-2.

“Brabandere (n 2) 12.

“EDF (Services) Limited v. Romania, ICSID Case No. ARB/05/13, Award, para 327.
[Online], available URL: http://www.italaw.com/sites/default/files/case-documents/ita0267.pdf>
accessed 5 September 2016.

42Ibid, para 329.

“Brabandere (n 2) 12.
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not to address TPF agreement while making the determination on costs allocation.
In loannis Kardassopoulos and Ron Fuchs v. Georg/'a,44 Claimant loannis contended
that its costs, including legal representation, experts’ fees, etc. should be recovered
by the respondent state because it prevailed on jurisdiction as well as liability. On
the contrary, the respondent state counter-argued that since the claim was funded
by TPF, therefore, any costs of loannis incurred during the proceedings should not
be awarded. The tribunal, for the first time in ICSID history, provided that:

“The Tribunal knows of no principle why any such third party financing
arrangement should be taken into consideration in determining the amount of
recovery by the Claimants of their costs...It is difficult to see why in this case a third
party financing arrangement should be treated any differently than an insurance
contract for the purpose of awarding the Claimants full recovery. »®

In RSM production Corporation v. Grenada,46 RSM, during the annulment
proceedings, raised the argument that it was funded by TPF, thus did not have to
pay the reasonable costs of the respondent. But the ICSID annulment committee,
referring to the reasoning made in loannis, confirmed that TPF agreement should
not be taken into account in determining the amount of recovery, therefore ordered
RSM to pay the respondent state’s claim costs.” Based on the principles indicated
in the previous cases, the ICSID tribunals normally lack competence to issue cost
order against TPF funder because the funder is not a party to the arbitration and is
not involved in the underlying dispute between the two parties in the arbitration.”
But as analyzed above, the existence of TPF under investor-state arbitration,
through providing funding to impecunious investors, will undoubtedly lead to an

increase in the number of claims against states. With this fact in mind, states and

“l0annis Kardassopoulos v Republic of Georgia, ICSID Case Nos. ARB/05/18 and
ARB/07/15, Award.

“Ibid, para 691.

“RSM Production Corporation v. Grenada, ICSID Case No. ARB/05/14, Award.

“Ibid, para 68-9.

*|CCA-QMUL Task Force on TPF in International Arbitration Subcommittee on Security
for Costs and Costs, Draft Report (“Draft Report”) (1 November 2015).



194 Ui 6 atud 1

scholars strongly argue that funder should be accountable for respondent state’s
costs incurred during arbitral proceedings in the event that the claim brought by the
funded investor is unsuccessful.” In addition, if the funder did actually influence
heavily or delay the proceedings and cases, is it necessary for the tribunal to “focus
on the consequences of the interference of third party funders and their possible
negative influence on the proceedings”50 and take into account the funder’s role

while deciding the costs allocation.

3.3 Risk on Security for Costs

Previous section has examined the current practices concerning
allocation of costs under investor-state arbitration. Since a funded investor might to
be ordered to pay state’s reasonable costs incurred during arbitral proceedings, so it
is the tribunal duty to consider whether the costs paid by the state can be fully
recovered by the investor if the claim is unsuccessful, especially under the
circumstance where the funded investor is impecunious. Thus there is a need to
explore whether states can demand tribunals to take TPF into account when
accessing application on security for costs. Presently, modern arbitral laws or rules
have started the practice to provideexplicit provision in terms of the tribunal’s
power to order security payment,51 but the circumstances or conditions upon which
tribunal shall make the order are normally not provided, which gives the tribunal a
broad discretion on this issue. While no uniform practice has developed, one
common understanding has been widely accepted among different tribunals, which

requires respondent state seeking security to provide “sufficient evidence to assume

“Ashurst (n 7) 5.

*’Brabandere (n 2) 15.

51Hong Kong Arbitration Ordinance (2011), Section 56(1) (a), (“unless otherwise agreed by
the parties, when conducting arbitral proceedings, an arbitral tribunal may make an order— (a)
requiring a claimant to give security for the costs of the arbitration.”); Hong Kong International
Arbitration CenterAdministrative Arbitration Rules (2013), Art 24. (“the arbitral tribunal may make

an order requiring a party to provide security for the costs of the arbitration.”)
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that the current financial circumstances of the claimant are such that it will not be
able to pay the respondent’s costs at the end of the proceedings.”52

With respect to the security for costs, the ICSID tribunals have constantly
required evidence of exceptional circumstances before security can be ordered. In
EuroGas Inc v. Slovak Repub(ic,s3 the tribunal has reiterated the principle that
“security for costs may only be granted in exceptional circumstances, “for example
where abuse or serious misconduct has been evidenced.”””‘The tribunal found
that: “financial difficulties and third party-funding — which has become a common
practice — do not necessarily constitute per se exceptional circumstances justifying
that the Respondent be granted an order of security for costs.”” Pursuant to the
reasoning made by the Euro Gas tribunal, merely financial difficulties of investor and
TPF involvement together cannot constitute exceptional circumstances justifying
that tribunal should grant security for costs order in favor of respondent state. In
RSM Production Corporation v. Saint Lucio,56 the tribunal held that the funded
investor should be ordered to post security for costs under the following
exceptional circumstance:

“the proven history where Claimant did not comply with cost orders and
awards due to its inability or unwillingness, the fact that it admittedly does not have
sufficient financial resources itself and the (also admitted) fact that it is funded by
an unknown third party which, as the Tribunal sees reasons to believe, might not

warrant compliance with a possible costs award rendered in favor of Responden’t.”57

*Draft Report (n 48) 13.

*’EuroGas Inc. and Belmont Resources Inc. v. Slovak Repubilic, ICSID Case No. ARB/14/14,
Procedural Order No. 3 Decision on the Parties' Request for Provisional Measures.

*Ibid, para 121.

55Ibid, para 123.

56RS!\/\ Production Corporation v. Saint Lucia, ICSID Case No. ARB/12/10, Decision on
Saint Lucia's Request for Security for Costs with Assenting and Dissenting Reasons. [Online],
available URL: http://www. italaw.com/sites/default/files/case-documents/italaw3318.pdf >
accessed 7 September 2016.

57Ibid, para 86.
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In RSM, even the tribunal has ordered the security for costs against the
funded investor for the first time in ICSID history, but pursuant to reasoning of the
tribunal, the order is made mainly based on the investor’s proven history of not
honoring costs awards, also the TPF could not alleviate the concern that the funded
investor will again default on payment.

Pursuant to the cases studied above, nothing in the decision supports
the ideas of ordering security payment whenever third funding is present.58 It is true
that more and more large and solvent investors are relying on TPF as a way to
offset risk if their claims are not successful, also more and more impecunious
investors are voluntarily disclosing that a solvent funder will be liable for a potential
costs order if their claims fail, then granting security for costs order under these
circumstances is unreasonable. But if an funded investor is impecunious and unable
to pay state’s reasonable costs, also the TPF agreement is not disclosed to the
respondent state because the funder is not obliged to pay the potential adverse
costs award under the agreement, so failing to take the arrangement between the
funder and the funded investor into account by the tribunal, which could affect the
state to fully recover its costs at the end of the proceedings. Even the ICSID
tribunal, in Muhammet v. Turkmenistan, has confirmed that the TPF agreement
must be unveiled to the respondent state due to the consideration of security for
costs,59 but such practice has not been universal accepted. Pursuant to the scenario,
a respondent state might face the risk on recovering its costs if a security for costs

order will not be granted.

*Task Force (n 1) 15.

59!\/\l,ll’mammet Cap & Sehil In_aat Endustri ve Ticaret Ltd. Sti. v. Turkmenistan, ICSID Case
No. ARB/12/6, Procedural Order No.3. para 13. (“Claimants shall confirm to Respondent whether
its claims in this arbitration are being funded by a third-party funder, and, if so, shall advise
Respondent and the Tribunal of the name or names and details of the third-party funder (s),
and the nature of the arrangements concluded with the third-party funder (s), including whether
and to what extent it/they will share in any successes that Claimants may achieve in this
arbitration.”)
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4. Recent Developments of TPF under Investor-state Arbitration in ASEAN and

Hong Kong

TPF has gained its popularity in investor-state arbitration in the United
Kingdom, the United States, and Australia for the past few years.60 Also the
European Union recently has released its new generation Free Trade Agreement,
which contains TPF provisions aiming to mitigate the risks brought by the growing
market of TPF in investment arbitration.” As to the TPF in Asia, especially in developing
countries and in undeveloped countries, appears to be unheard of or extreme rare.
Accordingly, it is important to support the development of TPF and take advantage
of its benefits, while at the same time regulate what is necessary to avoid
uncertainties and limit its dangers.62 So this section will review the recent
developments of TPF under investor-state arbitration in ASEAN, especially Singapore,

Vietnam, as well as Hong Kong.

4.1 Law Proposals Permitting TPF under International Arbitration
Proceedings
As the number of TPF involvement under investment arbitration
increases, so regulation on such issue is becoming a more critical factor in choosing
the seat of arbitration. In order to promote Singapore and Hong Kong’s continued
growth as the top arbitration seats in the world, The Hong Kong Law Reform
Commission published a Consultation Paper proposing that TPF should be legalized
for arbitrations in Hong Kong on 19 October 2015.% Also the Singapore Ministry of
Law, on 30 June 2016, has launched its public consultation on the Draft Civil Law
(Amendment) Bill 2016 (‘2016 Bill’) and Civil Law (Third Party Funding) Regulation

“Consultation Paper (n 11) 49-51.

*'EU-Vietnam FTA (n 10)

“Francisco Blavi, “It’s About Time to Regulate Third Party Funding” (Kluwer Arbitration
Blog, 17 December, 2015) [Online], available URL: http://kluwerarbitrationblog.com/2015/
12/17/its-about-time-to-regulate-third-party-funding/> accessed 10 September 2016.

“Consultation Paper (n 11).
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2016 (“2016 Regulation”)” to legalize TPF.

As to the Consultation Paper, four recommendations have been given to
regulate TPF in arbitration taking place in Hong Kongfﬂn(mdertorneetthe current
purpose of this article, the section will only highlight the recommmendationsaiming to
reduce the risks facing by respondent states. Firstly, the Paper, under
Recommendation 3, proposed that TPF agreement should be subjected to
mandatory disclosure to tribunal and other party to the arbitration.” In addition, the
Commission raised the concern that funders “should be permitted to enjoy the
proceeds of a successful claim, but not be liable for costs if they have funded an
unmeritorious claim or breached ethical and financial standards.”®’ Thus the Sub-
Committee proposed whether the current Arbitration Ordinance should be
amended to allow adverse costs orders against TPF funder and how such liability
could be imposed. Thirdly, even the Commission did not consider the need to
provide tribunal’s power to order funder to provide security for costs, but invited
submissions on whether tribunal shall issue security order against funder and the
basis for such |oower.68 Even the draft legislation is not yet available but the
proposal, indeed, has improved the public understanding of the widely debated

issue.

*2016 Bill and 2016 Regulation (n 9).

*Consultation Paper (n 11) chapter 6. (Firstly, the Arbitration Ordinance should be
amended to acknowledge the legal status of TPF; secondly, clear ethical and financial standards
for TPF funder should be developed; thirdly, whether a statutory or governmental body, or a
self-regulatory body shall conduct the development and supervision of the applicable ethical
and financial standards; and whether the funder should be directly liable for adverse costs
orders and how such liability should be imposed, and whether the tribunals have power to
order the funder to provide security for costs and the basis for such power.)

66Ibid, para 6.11.

67Ibid, para 6.13.

68Ibid, papa 6.12-14.
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With respect to the recent law reform on TPF in Singapore, the Ministry
of Law released the public consultation concerning its proposal for enactment of a
legislative framework for TPF in 2016. Traditionally, Singapore laws regardmaintenance
and champerty as torts under common law. Maintenance is defined as an
“improper assistance in prosecution or defending a lawsuit given to a litigant by
someone who has no bona fide interest in the case or meddling in someone else’s
Litiga’tion.”69 Champerty, which is an aggravated form of maintenance, is “an
agreement between an officious intermeddler in a lawsuit and a litigant by which
the intermeddler helps pursue the litigant’s claim as consideration for receiving part
of any judement proceeds.”70 Under the doctrine of maintenance and champerty,
an affected party to the arbitration could sue the funded party in tort if the affected
party has suffered special damages as a result of the TPF agreement.71 In addition,
Singapore laws treat this doctrine as opposite to the public policy, so if a party is
funded by TPF, the affected party could raise the public policy concern to object
enforcement in Singapore.72 Pursuant to the new Section 5(A) of the 2016 Bill, the
common law tort of champerty and maintenance is abolished.” In addition, Section
5(B) (2) provides that in certain prescribed categories in accordance with Paragraph 3

of the 2016 Regula’cion,74 TPF agreements are not contrary to public policy or

“BA. Garner, Black’s Law Dictionary (Thomson Reuters, 2009), 1097.

“Ibid, 279.

"Kabir Singh, Sam Luttrell and Elan Krishna, “Third-party funding and arbitration law-
making: the race for regulation in the Asia-Pacific” (Kluwer Arbitration Blog, 14 July 2016)
[Online], available URL: http://kluwerarbitrationblog.com/2016/07/14/third-party-funding-and-
arbitration-law-making-the-race-for-regulation-in-the-asia-pacific/> accessed 10 September 2016.

“Ibid.

2016 Bill (n 9) Sec 5(A).

2016 Regulation (n 9) para 3, (“For the purposes of section 5B(1) of the Act, the
following classes of proceedings are prescribed dispute resolution proceedings: (a) international
arbitration proceedings; (b) court proceedings arising from or out of the international arbitration
proceedings; (c) mediation proceedings arising out of or in connection with international

arbitration proceedings; (d) application for a stay of proceedings referred to in section 6 of the
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illegal.75Even the 2016 Bill and the 2016 Regulation have proposed to legalize TPF
under international arbitration proceedings, but with respect to mandatory
disclosure of TPF agreement, cost allocation, as well as security for costs have not

been addressed in the proposal.

4.2 Arbitration Rules Allowing Tribunals to Consider TPF under International
Arbitration
As reviewed in the previous sections, modern arbitration rules, such as
ICSID Arbitration Rules, lack the provision to address TPF due to the inter partes
effect of TPF agreements. Recently, Singapore Arbitration Center (“SICA”) and Hong
Kong Arbitration Center of China International Economic and Trade Arbitration
Commission (“CIETAC HKAC”) have released public consultation on the Draft SIAC
Investment Arbitration Rules (“SIAC Draft”) and the Guidelines for Third Party
Funding in Arbitration (“HK Guidelines”) on 1 February 2016 and on 23 May 2016
respectively, in order to provide their tribunals specific guidelines if TPF is involved
in arbitral proceedings.
Pursuant to Rule 23(1) of the SIAC Draft, for the first time in history,
permits the tribunal to “order the disclosure of the existence and details of a
party’s third party funding arrangement, including details of the identity of the
funder, the funder’s interest in the outcome of the proceedings, and whether or not
the funder has committed to undertake adverse costs liability.”76 In addition, based
on Rule 32.1 and 34, the tribunal may take into account the TPF agreement in
apportioning the costs of the arbitration, and shall make adverse costs order against
the funder where appropriate.77Therefore, where the tribunal considers that there is

a need to allocate the state’s costs to the funder, such funder is strictly bound to

International Arbitration Act; (e) proceedings for or in connection with the enforcement of an
award or a foreign award under the International Arbitration Act. “)

2016 Bill (n 9) Sec 5(8) (2).

"SIAC Draft (n 13) Rule 23 (0.

77Ibid, rule 32 and 34.
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pay the adverse order. The adverse cost consequences may also deter the funding
of frivolous claims.” As to security for costs, the drafts only allow the tribunal to
order either party to provide security for costs in any manner the tribunal thinks
ﬁt,79 so whether the funder can be ordered to provide security for costs is still
unresolved under the Draft. The express provisions under the Draft overcome the
risk on conflicts of interest of arbitrators by granting the tribunal the power and
flexibility to require disclosure to the extent appropriation in arbitration, also the
advance rule concerning allocation of costs under the Draft aims to reduce the risk
of exposing successful respondents states to a costs bill that they cannot recover.
As to the HK Guideline, one of the most important developments is the
tribunal’s discretionary power to invite, or in certain cases direct, any funded
investor to disclose its funding, including the fact that the investor is funded, the
name and address of the funder, and any other information required by applicable
laws or rules or which the tribunal otherwise considers necessary.80 As the article
presented earlier, potential conflicts of interest as between funders and arbitrators
might arise from TPF agreements, and under the Guideline, the tribunal, upon
receiving the information of the existence of TPF, shall positively consider its own
independence and impartiality and take any such steps as are required under
applicable laws or rules.” With respect to security for costs, the Guideline provides
the tribunal the right to consider the nature and extent of the party’s funding as a
relevant factor to the extent permitted by applicable laws or rules.”” Even the
introduction of the Guideline makes it clear that they are to be voluntary, thus

“parties and arbitrators shall not be deemed to have adopted all or any part of the

78Jonathan Lim and Dharshini Prasad, “A Brief Overview of the Draft SIAC Investment
Arbitration Rules 2016” (Kluwer Arbitration Blog, 14 July 2016) [Online], available URL:
http://kluwerarbitrationblog.com/2016/03/12/a-brief-overview-of-the-draft-siac-investment-
arbitration-rules-2016/>accessed10 September 2016.

"SIAC Draft (n 13) Rule 23 ().

“HK Guideline (n 11) para 3.1-3.2.

81Ibid, para 3.3.

82Ibid, para 3.4.
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Guideline simply because of their participation in arbitration proceedings in which
there is an element of Funding.”83 But once the legality of TPF is confirmed, the
Guidelines will surely provide a useful reference point for parties, especially for

respondent states to CIETAC arbitrations.

4.3 New Generation Free Trade Agreementregulating TPF Participation

The detailed analysis on the recent developments in Singapore and
Hong Kong points towards a clear trend to regulate the interaction of TPF with
international arbitration. TPF reform also has been carrying out thorough mandatory
provisions of the new generation Free Trade Agreement in ASEAN, one of the most
groundbreaking developments is the text of the recently agreed EU-Vietnam FTA.
Under Article 11 of Section 3 (Resolution of Investment Dispute), the funded
investor, at the time of submission of the claim, is strictly bound to notify the
existence and nature of the funding arrangement, including the name and address
of the funder to the respondent state and the division of the tribunal. Where the
division is not established, the notification shall be made to the President of the
tribunal.™* Where the TPF agreement is “concluded or the donation or grant is made
after the submission of a claim, without delay as soon as possible the agreement
concluded or the donation or grant is made.”” Pursuant to the provisions, the
funded investor is only obliged to disclose the existence and nature of the funding
arrangement, and the name and address of the funder, but the terms of the TPF
agreement does not fall into the scope of mandatory disclosure. In addition, the
investor is bound to disclose any donation or grant made from a third party to the
tribunal and the respondent state. When deciding on the issues of security for costs
and allocation of cost, the tribunal shall take into account whether there is a TPF

involved in the proceedings.86 Even the FTA has expressly granted the tribunal

“Ibid, para 1.4.

*EU-Vietnam FTA (n 10) sec 3, art 11(1)-(2).
85Ibid, sec 3, art 11(2).

86Ibid, sec 3, art 11(3).
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power to take the TPF into consideration, but the circumstances or conditions upon
which the tribunal shall make the order are not provided. So it leaves the tribunal a
great discretionary power to decide whether to grant the security order or adverse
cost order to the funded party or even to the funder. ASEAN has launched a region-
to-region FTA with the EU in 2007, even the negotiation was paused to give way to
bilateral FTAs negotiations of ASEAN countries, but it is likely that the ASEAN and EU
FTA will the same practice of EU FTA.

5. Strategies for Respondent States

Due to the increasing trend of TPF participation in arbitration, ASEAN
countries, such as Singapore, Vietnam, and Hong Kong have started a series of
reforms, for instance, modification of the current laws, reversion of the arbitration
rules, as well as adaptation the of new generation FTA providing specific TPF
provision, to tackle the need for a more comprehensive and effective regulation of
TPF in international arbitrations. Indeed, these recent developments have a great
impact to unveil TPF masks, also grant tribunals discretionary power to decide
whether the respondent’s costs should be shifted to the funder as well as whether
security for costs order shall be granted to the respondent state through considering
the nature and extent of the party’s funding as a relevant factor, but due to the
different approach choosing by different jurisdiction and arbitration institution, so
there is a need to provide some useful strategies for respondent states where TPF is

involved in arbitral proceedings.

5.1 Checking the Legality of TPF Pursuant to the Law of the Seat
The law of the seat unusually provides basic rules for the conduct of
arbitration as well as governs the relationship between arbitral tribunal and local
courts.” To be more specific, if TPF is not deemed as a legal creation pursuant to

the law of the seat, the opposite partymight sue the funded party in tort in

*Singh (n 71).
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accordance with the common law doctrine of champerty and maintenance. In
addition, if the funded party’s claim is successful, the opposite party can seek to
set-aside the award in the competent court of the country where the award is
rendered on the basis that the TPF is against to public policy of the country.88 For
instance, as noted above, before releasing the public consultation on abolishing the
doctrine of champerty and maintenance, Singapore was in the position that the
“principles behind the doctrine of champerty are general principles and must apply
to whatever mode of proceedings is chosen for the resolution of a cLaim,”89
Therefore, if the respondent state is notified the fact that the investor is funded by
a third party during the arbitral proceedings, then the notified state shall seek to
injunct the arbitration because the TPF is an abuse of process, or file a lawsuit
against the funded investor in tort if the state has suffered damage as the result of
the tortious TPF agreement. Where the state finds out the existence of the TPF
agreement after the award is rendered in favor of the funded investor, the state
may file an application to set-aside the award on the ground that the award is

contrary to public policy in Singapore.

5.2 Ascertaining the Approach of TPF Adopted by Relevant FTA and

Rules
As noted above, states and several arbitration institutions have started
TPF reform through amending or revising the traditional FTA and arbitration rules.
With respect to the recent developments of TPF in arbitration, it is essential for
respondent states to ensure the approach adopted by the law or the arbitration
rules. For instance, funded parties are obliged to fully disclose their TPF agreements
at the time of submitting their claims under the EU-Vietnam FTA, but the SIAC Draft
provides the tribunal discretionary power to order disclosure of TPF agreement
where it considers appropriate. In addition, SIAC Draft expressly allows tribunals to

take into account TPF agreement in apportioning the costs of the arbitration, but

®Ibid.
“Ibid.
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other arbitration rules lack provision on adverse cost order. If respondent states get
familiar with the approach chosen by the FTA as well as the arbitration rules, they
will arrange the response or counterclaim better when confronting with the risks

brought by the participation of the third party funder.

5.3 Addressing Inherent Discretionary Power of Tribunal

Even several states have launched public consultation on the proposal
for enactment of a legislative framework for TPF, also leading arbitration institutions
have started to make TPF more transparent by reversing their traditional arbitration
rules. But not every jurisdiction or arbitration institution has its own regulations or
rules governing TPF participation. Also only the newly EU FTA started the practice to
take TPF into account. Thus, in the absence of explicit TPF regulation, the
respondent state shall focus on the inherent discretionary power of the tribunal to
regulate procedural issues, such as disclosing TPF agreement, and granting security
for costs order and adverse costs order, when there is a third funder participating in
arbitral proceedings.

To begin with, arbitrators might find that ordering funded investor to
disclose its TPF agreement should be an essential factor to ensure their own
independence and impartiality. Where a state raises an application on disclosure of
TPF agreement according to the concern of repeated appointment, then in order to
prove that the arbitrators are independent and impartial to the disputing parties, the
tribunal might order the funded investor to disclose the existence of the TPF as well
as the information of the funder. In addition, if there is any evidence showing that
the investor is unable to pay adverse cost order when its claim fails, pursuant to the
previous practice of ICSID,90 the respondent state could raise the importance of
disclosing the TPF agreement, especially disclosing the term of whether the funder
is bound to pay the adverse order on behalf of the funded investor, because such

disclosure will gain the state’s confidence in recovering its reasonable costs.

“Muhammet Cap & Sehil In_aat Endustri ve Ticaret Ltd. Sti. v. Turkmenistan (n 59).
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Furthermore, even the SIAC Draft has granted its tribunals power to order
third party funder to pay state’s costs where appropriate, but this practice has not
been well accepted in most arbitration institutions. Several scholars have raised the
concern that tribunals should distinguish cases in which funder “actually heavily
influence or delay the proceeding and cases where the existence of a third party
funding agreement had none or only limited influence on the proceedings.”91 Thus
the respondent state, in order to collect costs recovery from the influential funder,
shall make a persuasive argument focusing on the negative consequences and
influences brought by the funder’s involvement in the proceedings. Even the
tribunal lacks power to address the TPF agreement itself, but where the arbitral
proceedings are unduly influenced by the funder, the tribunal might take a further
step to order the funder to pay the state’s costs.

As to the security for costs, ICSID tribunals have taken the view that
merely financial difficulty of investor and TPF involvement in investment arbitration
do not necessarily constitute per se exceptional circumstances justifying that state
be granted an order of security for costs. Even nothing in previous ICSID decisions
supports the idea of ordering security payment whenever third funding is present,
but security for costs may be granted in exceptional circumstances, for instance, the
funded investor’s abuse or serious misconduct. Thus the respondent state should
put its best efforts to establish that the arbitral proceedings are unduly burdened by
the abuse or serious misconduct of the funded investor. In addition, pursuant to the
assenting opinion of arbitrator Griffith in RSM Production Corporation v. Saint Lucia,
the respondent state shall demand the tribunal to order the funded investor to
disclose all relevant factors and to make a case why security for costs order should
not be made in the case. If the tribunal acknowledged that it is the funded
investor’s obligation to make a case why security for costs order should not be

made, then the state, based on the arguments, could raise its counter arguments.

*'Brabandere (n 2) 15.



M5A1TFUAMAS RUUTRAERNS 207

6. Conclusion

TPF in investor-state arbitration is a fast growingindustry and will
undoubtedly play a large role in the future. Besides the advantages severed by TPF
for investors and funders, TPF’S interaction with investor-state arbitration may bring
several potential risks. Recent developments of TPF in ASEAN and Hong Kong have
established a series of rules governing TPF issues, such as the mandatory disclosure
of TPF agreement, the tribunal power to take the TPF agreement into account
before granting security for costs order and rendering funder to pay adverse costs
order. Indeed, having the existing substantive and binding or voluntary provisions
available in arbitration would help respondent states to reduce the risks where TPF
is involved in arbitration, but not every jurisdiction and arbitration institution has
started the reform on TPF yet. Thus the strategies provided to respondent states, for
instance, checking the legality of TPF in accordance with the law of the seat,
ascertaining the approach adopted by relevant provisions, and focusing on the
inherent power of tribunal to address procedural issues, which would help them to

mitigate their legal risks when the TPF is involved in the arbitral proceedings.
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