Ramkhamhaeng University Law Journal

T1S ISNKETINHINSUSTHNA TN

aIuleienn 718



IS-UTUAISeAnguaIstlauriuldstulsiy ~u Iy au 1
UN=ANTUAG UaISTTS TAFTL I TUAGISTTUR =11 TTOU

nsSzuouNIsatiunIs’aonuusuus )
“U 92U 9U 92U la=atdun6dIno61soD
AgonuAdiIGnuasigsu*

A3, Nuiing In 319"

Sumonthip Chitsawang

Abstract

The objectives of this research study on “Process of police crime prevention,
suppression, investigation and prosecute of juvenile delinquency” are to study the
nature and course of problems and obstruction in the process of police crime
prevention, suppression, investigation and prosecute of Juvenile delinquency and
to study factors related to an increasing of that process efficiency. The study
showed that the sample face work difficulties in preventing and arresting of juvenile
delinquency, confining the accused juveniles, and taking them to court within 24
hours to examine the compliance of the arrest procedure with the law. The
majority of the sample agreed that the present juvenile law and regulations do not
facilitate police work related to juvenile crime prevention and suppression since
the laws over protected the juvenile rights. Moreover police has high workload
and have no time to pay attention to juvenile delinquency. Beside the sample has
little knowledge of the Juvenile and Family Court and Juvenile and Family Procedure
Act B.E. 2553 and they also had difficulties in working with multi-professional
officers. But the most difficulty of police works in related to juvenile delinquency
was come from the fact that juvenile commit more crimes and wrongful acts

without respect of the law.
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Abstract
Alternative Dispute Resolution or ADR is the mechanism which has been
established to reduce the caseloads problem in court and to release the burden of

costs and time for the parties that result from litigation. Mediation is one of ADR
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system that has significant role because it is the voluntary process that parties have
a greater role in controlling the process and settling the consensual agreements by
themselves with the assistance of neutral party. Even though most of parties in
mediation process are satisfied with the outcome, the numbers of the cases that
are mediated are not outstanding. In the United States, the low rate of the use of
mediation came from many barriers for example, the parties’ lack of familiarity
with the mediation. Therefore, the concept of mandatory mediation has developed
to promote the massive use of mediation and to eliminate the barriers to
mediation. Although, there are many benefits for mandating mediation there are
many concerns about mandatory mediation. Consequently, many researchers in
the United States have proposed the criteria for involved people to rely on before
mandating mediation. This article is to study and analysis advantages, disadvantages
and lessons learn from mandatory mediation system in the United States. The
output of this study will be the ideas for Thailand to the introduction of mandatory

mediation.

Keyword: Mediation, Mandatory Mediation

o

A1 “dy: nslnainds, nslndindeidetesu
Overview

Mediation is one of Alternative Dispute Resolution or ADR process with
the assistance of a neutral person or persons who brings the parties together by
systematically dividing the disputed issues in order to develop options, consider
alternatives, and reach a consensual settlement to accommodate their needs,' rather
than by applying the rules of law in order to make a narrow determination of
liability. In recent years, mediation has increasingly served as an alternative to
litigation in the United States. Mediation has a significant role in the ADR system
because it is not bound by legal claims and issues can include the broader context

of whatever the parties feel is relevant to resolving the dispute, including their

'Andreas Nelle, "Making Mediation Mandatory: A Proposed Framework," Journal on
Dispute Resolution 7, 2 (1992): 287-313.
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past, current and future relationship, and can reduce the level of conflict between
the parties and better enable them to maintain their relationship. The parties have
greater control over the mediation process and outcome, which is thought to
increase their perceived fairness of and satisfaction with the process. The
resolution is seen as more responsive to the particular interests of the parties and
helps the people to manage future disputes more constructively.”

The original form of mediation is a voluntary process; it is entered into
voluntarily and it produces a result which is solely based on the parties’
agreement.’ Although the parties tend to be satisfied with their outcome and
experience in mediation, voluntary mediation programs consistently report low
rates of utilization. The reason for the low rate of utilization is assumed to be the
parties’ lack of familiarity with mediation. There might also be a lack of familiarity
among lawyers whose recommendations and encouragement are key factors in
their clients’ choice of process, and some parties and lawyer’s reluctance to
express an interest in mediation. Furthermore, some parties are not interested in
the type of discussion and amicable resolution afforded by mediation.*

In order to increase the use of mediation, in recent years there has been
a trend towards mandating mediation before a case goes to trial in order to divert
more cases from the courts and to expose the parties to the benefits connected
with mediation. There are many states that have adopted mandatory mediation
programs for a variety of disputes. Introducing mandatory mediation has raised
many issues. There are many advantages and concerns to the introduction of
mandatory mediation, which this article will explore and analyze the mandatory
mediation system in the United States and propose the idea of mandating

mediation in Thailand.

’Roselle L. Wissler, “The Effect of Mandatory Mediation: Empirical Research on the
Experience of Small Claims and Common Pleas Court,” Willamette Law Review 33 (1997): 565-
604, at 566.

*Andreas Nelle, "Making Mediation Mandatory: A Proposed Framework," Journal on
Dispute Resolution 7, 2 (1992): 287.

“Roselle L. Wissler, “The Effect of Mandatory Mediation: Empirical Research on the

Experience of Small Claims and Common Pleas Court,” Willamette Law Review 33 (1997): 565.
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Mandatory Mediation in the United States

The fundamental concept of “mandatory ADR” means that the process
requires participation of the parties, but allows them to reject the ADR outcome
and try their cases in court’. Mandatory mediation came from this same fundamental
concept. Mandating mediation removes the voluntariness of participation, but leaves
intact the voluntariness of the agreement. The initial decision to accept or not to
accept the agreement in mandatory mediation is made by the parties themselves,
not made by the legislature or by the courts.

In the United States, mediation can be mandated by statute, court rule,
individual court ruling or by a contractual mediation clause. The main areas in
which mediation is currently mandated by statute are labor and family disputes,
medical malpractice, civil rights disputes and certain consumer warranty cases.
Court rules may require mediation as a prerequisite to filling a suit, either for
certain categories of cases or for all cases. Individual court rulings sometimes
mandate mediation on the basis of the Federal Rules of Civil Procedure’s (FRCP)
Rule 16° or more specific state statutes.”

There are many reasons to establish a mandatory mediation process, such
as to deal with expanding court dockets and limited judicial resources. In addition,
mandatory mediation aims to release the burden of the time and costs that result
from litigation. However, the goal for determining the mandatory mediation

process is not only to reduce the number of cases that are unmediated, although

*Dwight Golann, "Making ADR Mandatory: The Constitutional Issues,” Oregon Law
Review 68 (1989): 487-568, at 494.

°Rule 16 Pretrial Conferences; Scheduling; Management

(a) Purposes of a Pretrial Conference.

In any action, the court may order the attorneys and any unrepresented parties to
appear for one or more pretrial conferences for such purposes as:

(1) expediting disposition of the action;

(2) establishing early and

(3) continuing control so that the case will not be protracted because of lack of manage-
ment

(4) discouraging wasteful pretrial activities;

’Andreas Nelle, "Making Mediation Mandatory: A Proposed Framework," Journal on
Dispute Resolution 7, 2 (1992): 289.



Mandatory Mediation in the United States: 29
Should It Be A Process in Thailand?

mediation would be beneficial, but also to reduce the number cases in which
mediation is improperly imposed. Many commentators suggest that decision
regarding the use of mandatory mediation should depend on an analysis that takes
into consideration its benefits and costs." However, researchers have proposed
general criteria as guidelines for involved people to rely on when they mandate

the mediation of laws or rules by following.

Type of Cases or Controversy

Generally, the parties’disputes are based on their rights or their interest.
To resolve a dispute about rights, a mediation can focus on helpingthe parties to
develop a shared perception of their respective rights or to attain a compromise
between their different perceptionsof their rights. To resolve a conflict about
interests, the mediation can focus on finding an agreement that accommodates
both parties’ interests. In many cases the mediation is both rights and interests.

The mediation establishs a workable solution that meets the participant’s
unique needs and creates options for mutual gain that can be the basic of an
agreement. For this reason, it is particularly suitable for dealing with interest-
centered controversies or for reorienting disputes towards reconciling interests.
Therefore, mandating mediation work well if the parties’s dispute occurs in the
context of an ongoing relationship, which provides shared interests in the future.
However, interest-based mediation will usually not be productive where the
controveryis focused on the retrospective assessment of legal claims arising from
an isolated past interaction, such as a traffic accident. If the parties have no future
dealing with each other, it is unlikely that shared interests or opportunities for
mutually beneficial arrangements arise. Because the parties’ discussion will stay
focused on the ex-post assertion of rights.In the rights-basedarguments with little
or no opportunities for reconciling interests for example, claims arising from a
traffic accident, rights-based mediation performs an essentially judicial task. Media-
tion is only beneficial to the parties if it is a better process for discovering and

acknowledging their respective rights than judication. Mandatory mediation is

*Roselle L. Wissler, “The Effect of Mandatory Mediation: Empirical Research on the

Experience of Small Claims and Common Pleas Court,” Willamette Law Review 33 (1997): 576.
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appropriate in cases where the parties have an ongoing relationship. It is often on
a contractual or institutional basis. Therefore, mandating mediation should be
rooted in the legal and institutional structures of specific relationship rather than in
the general framework of a court’s procedural rules which apply to all disputes
brought to court.’

Power Balance Between the Parties

Mandatory mediation can be appropriate if this mechanism is put in place
to providethe weaker party with informational or economic support or other
means to redress a power imbalance. In cases of considerable power disparities
between the parties, mediation is unlikely to be an adequate process unless it can
be modified to compensate for the power disparities. The reason that mediation is
ineffective in these circumstances is that mediation does not emphasize rights,
which might empower the weaker party,but, instead, hasa tendency to preserve
power imbalances. The power imbalances is not only the differences in economic
resources and access to information, for example, the superior power of a bank-
mortgagee over a farmer-mortgagor as regard loan or the power imbalance betweena
consumer and a producer when it comes to product warranty. Mandatory
mediation can be appropriate if these mechanism are put in place that provide the
weaker side with information or economic support or other means to redress the
imbalance. One powerment example isthe Minnesota Farmer-Lender Mediation
Act, which provides debtor for financial analyst and farm advocate assistance in
mediations with creditors."

Overcoming Barriers to Mediation

Mandating mediation is justified only if there are barriers preventing the
use of mediation in cases that would benefit from it. The wide variety of barriers
that exist and prevent a more extensive use of mediation include."

Differences in Information and in the Assesment of the Situation

Normally, the parties do not have equivalent information about the facts

underlying their dispute or do not share similar assessments of the situation. In

’Andreas Nelle, "Making Mediation Mandatory: A Proposed Framework," Journal on
Dispute Resolution 7, 2 (1992): 297.

YIbid., at 292.

"Tbid., at 293-299.
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cases where the parties assess the situation differently, making mediation
mandatory is not justified because the mandate to mediate can only overcome
barriers to entering the process. The barriers to reaching an agreement are not
overcome by a mandate to mediate, unless it creates pressure to settle. In some
cases, one party may reject mediation because it feels disadvantaged by a lack of
information in the cases. In these cases, mandatory mediation will be a benefit as
it could be modified to offer the party additional information, such as from a
neutral expert. However, other less intrusive measures are probably superior,
instead of forcing a party to go to a mediation feeling unprepared.

A Lack of Interest in a Speedy Resolution of the Dispute

Sometimes, one of the parties has an interest in attempting to delay the
resolutionof the dispute, such as a defendant who knows that the plaintiff will
probably not be able to sustain protracted litigation. If taking the case to court is
better for that party than any possible litigation or mediation result, that party may
pursue a strategy of holding out. Mandating mediationin this kind of case will
serve the purpose of reducing the backlog of cases.

A Lack of Communication Between the Parties

Deficient communication can be both a substantive and a procedural
obstacle to agreement. If the parties fail to agree on a process, which would be
beneficial for them because they do not sufficiently communicate before going to
court, mandatory mediatation can overcome this obstacle because it brings the
parties to meet and the mediator can helpprovide informationthat help the parties
to find the amicable solution.

Skepticism About Mediation

Skepticism about mediation by the parties and the lawyers may result in
the low rates of using mediation process. This barrier may be tackled by education
and information about mediation. Even though mandatory mediation is probably
not the least intrusive means to spread information about mediation, the
mandatory attendence atan information and screening meeting may be warranted
in areas where skeptisicm about mediation is widespread. Moreover, mandatory
mediation may be the best way to break the impasse in a situation where both
parties would like to try mediation, but neither suggests it becausethe other party

may read it as a sign of weakness.
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Lawyer’s Self Interest

In the United State, some lawyers will avoid mediation not just because of
skepticism, but because of their self-interest, even where it conflicts the client’s
interest. This conflict of interest may be quite widespread. The mediation’s
potential for reducing legal costs is a risk to a lawyer’s revenue. Considerating
mandatory mediation in this case will help to tackle the problem ofthe lawyer’s

self interest when that interest conflicts with the clients interest.

Benefits and Concerns about Mandatory Mediation

The first advantage of mandatory mediation is that it may accelerate the
settlement process. Mandatory mediation can induce parties and lawyers to focus
on the case and to enter into negotiations. Once the parties are in mediation, the
trained mediator adds structure to the settlement process and can facilitate
discussions that can lead to settlement. Second, mandatory mediation requires
parties initially hostile to the process of mediation, to participate and possibly
settle their dispute via mediation. Mandatory mediation provides the parties an
opportunity to settle while, in turn, providing the legal system an opportunity to
reduce the number of cases going to trial. The third advantage of mandatory
mediation is that mandating the process overcomes the sign of weakness that is
often associated with mediation. Many lawyers view the suggestion of
compromise as an admission of weakness and because of this view will delay the
dispute resolution process with the hope that the responsibility of suggesting
settlement will fall on the opposing party. However, when a statute mandates
participation in mediation, it may be accomplishing what the parties secretly want,
but will not express. Finally, mediation increases the exposure and hence the
familiarity with the process. Parties that are more familiar with mediation are more
likely to take advantage of its cost-savings and efficiency even when the process
is not a result of a court order.”

Even though there are many good reason for mandating mediation there

are several concerns about mandatory mediation. There are both law and policy

“David S. Winston, “Participation Standards in Mandatory Mediation Statutes: “You Can

Lead A Horse to Water...”,” Ohio State Journal on Dispute Resolution 11, 1 (1996): 187-206.
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issues. There are also concerns that the use of mandatory processes violates the
constitutional rights of disputants,” and the introduction of any freedom-limiting
duty into the legal system , needs to be justified. Requiring mediation as a
preliminary step to litigation may interfere with the access to trial, which could
constitute a denial of due process. Several courts, however, have held thatthe right
to due process is not violated if the mandatory program is nonbiding and does not
create unreasonable obstacles to trial or undue pressures to settle, such as
increased costs and delay, or the disclosure of the mediator’s conclusion to the
court or to the public. The due process can be satified by ensuring confidentiality,
fully informing the parties about the mediationprocess, and providing parties the
opportunity to reject a mediated agreement and turn to the courts if necessary.
Others maintain that mandatory mediation contradicts the emphasis placed on the
consensual and participatory nature of the process, and that coercion into
mediation can evolve into coercion to settle. Another critism of mandatory
mediation is the increase of the number of cases resolved by settlement instead of
by trial. Confidential mediated agreements contrast with publised adjudicated
decisions that express legal norms and public values. In addition, if mandatory
mediation program are esstablished primarily for disputes involving low-income
parties or smaller amounts of money,a two-tiered system might develop in which
the disadvantaged are unable to vindicate their rights, but instead are forced to
resort to an informal, second-class justice system."

It also has been argued that mandatory mediation may be an exercise in
futility if one of the parties enters the mediation determined not to settle. Since
this party's attitude will most likely drive the dispute to litigation anyway, little can
be gained from forcing both parties through a process designed for
settlement. Another argument against mandatory mediation statutes is that a

mandatory process simply creates another legal obstacle for the parties to

“Dwight Golann, "Making ADR Mandatory: The Constitutional Issues," Oregon Law
Review 68 (1989): 487-568.

“Roselle L. Wissler, “The Effect of Mandatory Mediation: Empirical Research on the
Experience of Small Claims and Common Pleas Court,” Willamette Law Review 33 (1997): 571-
572.
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overcome on their way to litigation. Additionally, it has been asserted that
unsuccessful mediation followed by litigation merely adds to the costs of the
litigation process by forcing parties to double their efforts in settling a case.”
Before mandating mediation, the principle of proportionality requires balancing
the possible benefits from mediation against the costs of imposing mandatory

mediation.'

Effects and Problems of the Mandatory Mediation Process

While there are many apparent benefits of mandatory mediation, such as
enabling party control, reduce court dockets, and reducing legal fees and costs to
those who reacha settlement, mandatory mediation, as opposed to traditional
voluntary mediation, also raises many concerns in the mediation process, itself,
including good faith participation, privacy and confidentiality, and the enforceability

of any attained agreements."”

Good-Faith Participation

Most mandatory mediation statutes in the US fail to provide any guidance
for the required level of participation by the parties. A few states have attempted
to define the essential level of participation by quantifying it in terms of "good
faith," but courts have had difficulty enforcing this standard. Some states have
attempted to improve this problem by including language in the statute that forces
participants to make a "good faith effort" at resolving the dispute.

Some have suggested replacing the traditional voluntary participation with
a mandatory participation under a ‘good-faith’ participation requirement where
parties are required to actively participate in mediation before fully litigating their

case before a court. There are both proponents and opponents. A ‘good faith’

®David S. Winston, “Participation Standards in Mandatory Mediation Statutes: “You Can
Lead A Horse to Water...”,” Ohio State Journal on Dispute Resolution 11, 1 (1996): 187-206.

“Andreas Nelle, “Making Mediation Mandatory: A Proposed Framework,” Journal on
Dispute Resolution 7, 2 (1992): 290.

YJeff D. Rifleman, “Mandatory Mediation Implications and Challenges,” [Onlinel,
Available URL: http://www.mediate.com/articles/riflemanjl.cfm, 2012 (November, D).
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mediation requirements increase the efficiency of the overall legal dispute process
through forced participation in a mediation session. Although there are some
shortcomings, such as bad-faith participation where one or both parties have no
intention to honor a mediated agreement, or use the information for further legal
leverage, but good-faith participation does not interfere with the parties’ rights to
seek further litigation. The opponents argue that forced participation in mediation
not only result in bad faith participation but can actually conflicts with the quality
processes of traditional mediation. Good-faith mandatory participation also has
decreased self-determination by allowing the judicial system to decide on the
party’s participation in mediation. The end goal to increase court efficacy and
party-empowerment through a good faith participation in mandatory mediation
has not succeeded, but rather turned many parties to treat mandatory mediation as
just an extension of traditional procedural litigation, delaying access to litigation,
and further entrenching the parties in their conflict posturing in opposition of the

intended goals of good-faith mediation.

Client Privacy and Confidentiality

The most concern in mandatory mediation is the application of privacy
and confidentiality rules to the parties involved in mediation, including the mediator.
Parties who participate in mediation are often led to believe that the mediation
process involves a confidential and private meeting that is meant to encourage
and foster an atmosphere where the parties can resolve their conflict without fear
of the content of the meeting being shared with any other party. As mediation
becomes more institutionalized under state and federal control, new rules are
required to better define the rules of confidentiality to help avoid potential
conflicts in participant and mediator participation in good-faith definitions of
privacy and confidentiality. Both parties and the mediator can be subject to the
vagueness of the confidentiality provision of the public policy of the given
jurisdiction. For example, parties, as well as the mediator, may be subject to
provisions of law that may trump a signed confidentiality agreement that all
participants had previously agreed to in mediation, exposing any perceived
privacy to court rules. This can have severe ramifications, placing parties at risk for

having fully participated in good-faith mediation under the auspice of complete
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confidentiality and privacy.
Enforceability of Agreements

The question about the enforceability of mandatory mediation agreement
has arisen when one or both parties fail to comply with the settlement agreement
settlement. Failure to comply with an agreement can arise from many possibilities,
including bad-faith participation, new found information that would have
influenced the parties’ agreement and imbalances in power when one party uses
mediation as a way to coerce information or to cause increased delay or financial
costs to the opposing party. How to enforce agreements raises concerns about the
process and expectations between traditional and institutionalized mediation, and
poses obstacles on how to ensure the future enforcement of reached agreements.
Proponents of mandatory mediation focus on including provision for binding
enforcement in drafted agreements, which inevitably is contrary to the traditional
non-binding mediation processes. Some have proposed a “Memorandum of
Settlement” to be the basis of a binding-agreement that is further expanded upon
by lawyers in a more formal settlement agreement submitted to the court. This
formal agreement then becomes a binding legal document that can then be
enforced under existing contract statues and laws. Another proposal is that
mediators clarify in their initial meetings with parties that any written agreement
“be admissible as evidence in any action or legal proceeding to enforce its terms.”
But this idea might cause participants to reluctantly participate for fear of revealing

something that could be used against them in the further litigation.

Conclusion

Mandatory mediation is not a medicine for the ills of judicial system. It is
an appropriate ADR technique to help meet the needs of an overburdened judicial
system, and encouraging the use of mediation. Even though, there are many good
reasons to mandate the mediation, it does not mean that mandatory mediation can
increase the rate of settlement. Also, mandatory mediation itself cannot completely
reflect the standards and requirements that have made voluntary mediation so
successful for willing participants. There are still many concerns regarding

mandatory mediation, such as the meaning and level of “good faith participation”,
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confidentiality of the parties and enforceability of agreement. Therefore, before
mandating mediation, besides considering about cost and benetfit, the legislators,
judges or parties who contemplate it should consider other dimensions such as
types of controversy concerned, check for significant power imbalances and clarify
which barriers to mediation they want to overcome.

As mandatory mediation is regarded with disputants’ right in the justice
system, mediation in the United States can be mandated by statute, court rule,
individual court ruling or by a contractual mediation clause. Therefore, many
states have passed statues that enable court to order disputing parties to
participate in a mediation process. Even though, parties are not participating
voluntarily in mandatory mediation, it is still a voluntary process because the
utmost step in decision making is whether or not to accept the agreement is made
bythe parties themselves.

Should the mediation be mandatory in Thailand? Even though the method
of ADR has been recently implemented in Thailand, the Civil and Commercial
Procedure Code has empowered the court to order the parties to settle the cases
by conciliation or mediation before the hearing start since 1934. In Thailand, we
have both out of court ADR and in Court ADR (Court Annexed Conciliation and
Arbitration). The concept of the establishment of ADR in Thailand is the same as
everywhere in the World; it is based on the voluntariness of the parties. Although
the number of people using ADR in Thailand is not outstanding, the trend of using
in-court conciliation shows that this method of dispute settlement is getting more
accepted, satisfactory, particularly in Thai culture of compromise. Moreover, with
the endeavor of the Court of Justice in promoting the use of conciliation before
the court throughout the country, the rate of the use of mediation is dramatically
increasing. However, there has not been any idea or research about mandating the
ADR in Thailand. Although we consider section 20 bis the Civil and Commercial
Procedure Code states that court has authority to order the parties to conciliate or
mediate the case without considering that how far the progress of the case has
been made. In doing so, the judges may either conciliate the cases by themselves
or appoint any person or a group of people as mediators with an aim to achieving

the goal of dispute settlement. This section has not been enacted to force
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disputants to the ADR process but the court will order the conciliation when
appropriate and in the interest of reconciliation. In addition, the parties can opt
out from the process all the time.

According to the study of mandatory mediation in the United States, as
indicated above, and taking into consideration Thai culture is familiar with the
court system as it has existed for many centuries, mandating the mediation or
conciliation in Thailand should at least be mandated by statute. Furthermore, the
important criteria that should take in to account for Thai society is the imbalancing
power between the parties. For example, in consumer cases most business
operators, manufacturers or service providers are juristic persons having more
influence and economic power than consumers or service users, and are always in
the advantage positions. As a result, business operators are able to exercise their
juridical rights without regard of time consumption and expenditures while
consumers lack resources to combat with the business operators. This is a
significant difference class in Thai justice system therefore, mandating mediation in
Thailand can be appropriate if these mechanism are put in place to redress the
imbalance.Besides considering the advantages, disadvantages and criteria to
mandating the mediation in Thailand, bringing the idea of mandatory conciliation
or mediation to Thai justice system needs a lot of explanation and strategy to have

people understand the good point of mandatory mediation.
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Abstract

The Criminal Procedure Code of Thailand vests an extensive discretion in
issuing non-prosecution orders to public prosecutors. However, the Attorney
General is exclusively authorized to have the discretion on non-prosecution orders
by reasons of not for the public interest, which makes the deliberation whether it
is for the public interest involving in multi stages and processes and resulting a
delay. Furthermore, rules or regulations of the Office of the Attorney General are
not clear in giving guidelines or criteria in making such order resulting in not
achieving its goals and objects. The author is aware of this situation and presents
legal opinions in resolving with respect to the problems for the ultimate purpose

of criminal justice process improvement.
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State Jurisdiction for the Prevention and Control of Oil

Pollution from Oil Tankers

AILAY WIATHTIV*

Duangden Nakseeharach

Abstract

Oil Pollution from oil tankers, either intentional or accidental discharge, is
not merely a problem of a state. However, any state can be affected and damaged,
i.e. coastal state, flag state, and port state, by such pollution to the marine
environment. The “state jurisdiction” is required to enact and enforce domestic

laws under international law for prevention and control of oil pollution effectively.
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manzialagiFoussningiu (Oil Tankers) fifvunaluajvesusemaguamiviuilizousmn
viuifivunalvnjuazsunnie liAanafwiiuande defu Yge 9 Sowenewdl
simuaN s I NN Tun 3o vl m‘uquLLa:LLﬁlmﬂmuﬂuaﬁwﬁﬂﬁuﬁLﬁmﬁuasha
ﬁimﬁa\aLtazn'ﬁﬁﬂﬁngummzwjfmﬂizmﬁTumsﬂaaﬁ’uLLazmuquuaﬁwﬁ'\ﬁumnL%ammn
vhsunanedundninasinienguanedliteduldegouiasouasfiuss " ndnmsnndl At
InDudioefinnsivunng19Ueesy (State jurisdiction or jurisdiction of state) T
o wauIAlUN1TATY (Prescription) wazn13lTedy (Enforcement) nunen el
PIAUTDIUANIINZIA (Maritime Zones) fifwua nSuazniiil sandennsuiinveuy
29955 (State Responsibility) 53155908 (Coastal State) 5518190959 (Flag State)
wi¥giinuesinEe (Port State) mNnnuNIgTZUIIUIZIMATIAg M Dl mualS

See Articles 207, 208, 210, and 212 of the 1982 United Nations Convention on the Law
of the Sea (hereinafter called “UNCLOS 1982”) and Louis B. Sohn and Kristen Gustafson, The
Law of the Sea in a Nutshell, (New York: West Publishing Company, 1984), p. 208.

Lovis B. Sohn and Kristen Gustafson, The Law of the Sea in a Nutshell, p. 208.

SNa1IRe NaBINuraIUN Bafl TR Uz Sesas 44 (Jusdneties NaRwaNWToUdesH Y
U339INAR B ulszannifosas 33 NafeNnI3ium f A uUssindesas 10 wasHaigaINtianIIN
VuRuAuTomza § 9 wssenndesay 12; A WA 1Y UNT, ngﬁmﬂ’;aufmﬁamzwj'\aﬂszwm
msﬁumammzn'ﬁ%’nm's\immé’aumama, (NIONWREIUAT:  WINANWIUY, 2550), i 198.

‘n Nadin Afladuns, Naﬁwwmmmmﬁmmnﬁ'}ﬁu, 217 WIWAWR 27, 2 (HegU-Rnungn,
2553): w1 26.
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1. m'mvimmmé"m'lwm%filumfsﬂmﬁ’uu,azmvQuuaﬁyﬁﬂﬁmﬂnﬁammn
s

1.1 AMHRNIEUDNDIUIVDNTT

snavesiglagnalund Jusnalunssin “ulanserimuavionsmaninasinig
ngwmw’%aﬁﬁﬂnfh ““rnalun1smINguNIe” (Prescriptive or Legislative Jurisdiction)
wazgmnalunistudunisusesfiunsliiuluawnsdauls dvuaniensinguung
PoesgienadaFonin “Srunalunsldtedunguuneg” (Enforcement or Prerogative
Jurisdiction) SavngTmies N TItadetiuiauasin - uaRAHUs a8 luue e Taii
eadiauiiuyaransaioiiininluuasuiafondnfitonda  wadmiamienainis
(Adjudicative Jurisdiction) waz3ImiNeWNaUBENYUTININIANTUNT (Administrative
or Executive Actions) Widulumunnuungsiebesireiiuaunsiunalunisldidai
VBRI et nsldunsnauessgiaziiosegnieluireuunvesngne g
USZINARIY

il unueegnN “nénAULAUTEENNWA” (Territorial Principle or
Spatiality Principle)® uffawudmuenainazunngiiv Auuanueaigiu uiiuiuurufiugn
é’aﬂiamquﬁaﬁuﬁﬂ Tngawznziadedasonit wantmzadadudesdiildliuna 5
FfrendninasisznitsUszmasaznguanengluieilosiu an uazAIuANNaBaY
Aammﬁaumamammg “way wUIEERIIREN)UNIeNELA A.A. 1982 (The United
Nations Convention on the Law of the Sea, 1982 $usioluUazi5on1 “UNCLOS 1982”)

Fuorananldindin ﬁwuﬂ%maa%fgmqunguuﬂﬂﬁu wrsofsanlluwdidlonntiu 2 ifown
(nﬁmﬁLLazm‘ﬂ%ﬁ’aﬁungwma) LLaSTuLL\‘iE)\‘]ﬁﬂ‘i[iﬂsffﬁ’m’m 3 99ANT NAIAD Yazn13wan aunafifvynii
wiefie sunalunstiyafinguang Usznii oy #1U19NAINTT wHET FIUNAUNNTRTULAL
FAWNYIARAMHNYANY UAZUTZNN W 5IU9UFMI5 wnele srunalunistisdunisanngmnne e
wanaslummszuUNgNIaNe LD e,

LNOWENIABIAIN U WUDIRIN “BaNAULAL TUANIN “FLuAL’ Wioe o TNguNIe Tz
Ussmaugingdsliifoodiifinammnenfundménfuumuiieaseunguauad nauessgiuusinmne
nziafogimannziaonanwesenludelildidu “funan” wio “orwn” voeiglaeSonda Dunsld
RS IUN9UBITFlAvD A “pdniufl” (Spatiality Principle) wnuieziFonindunslflunsunavessy
Tasandavdnfiuway (Territorial Principle) 6 9NWA 19 UNI, NYUHIPTERINUTSINALEN 1,
finrinofi 9 (NIONWRUAT:  WINANWIUY, 2554), Wi 254-255.
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Tifvuang1mawiesi (National Jurisdiction)’ LLazU‘%nmﬁagjuanwma"ﬂmmm\ﬂnﬁ s
waz¥giiieadiosiunimnsuazldvesunguanemiiowammeiail Ao Fgueils Spdwes
59 wazsgidnveinge agalsfia fA1dn “Lwasunauiend” Siaeniznsldungiune
vauTgnmmdnavuavevaniuiviniulaglivmionsldiunswnavesigiefianamaned
niendditansunadaduiios unilivesnslfiunsunavesy el Ardn
SuNUDTgHannngT NG nsldungunareeTaanuwan “yuA (Nationality Principle)
waniJavu (Prevention Principle) #an 1na (Universality Principle) wasvian 43 “tyay
(Treaty Principle)’ @awdnsn o deingininluldiuiwngwanieen (Criminal
Jurisdiction)' fefiusnglumangnnTwesUszIanquNigenwedlne ! agelsiia wiin
nziavasaz Juusni lioefisgladednneesulaelddesanaguanuas i

"Rs R wnete Auiivdeusnsimnalidnaz DuuEuRY USMEI 9 UVDILVAN
nzLa AapAaT e NAT AT UARveUTUN TUNATeLazeann)TziTousng 4 Timmnnysneszring
UszmA iy UNCLOS 1982 1usiu nanfe vsniisguneils wnsalilunswnalunisosnngusng
wazldviungrnenelusssnumiiowanmzaiduusnniiognelfaunsmeuisniiveesy (Area
under the national jurisdiction of states) #ONANIYHY WHUAY nuinneli nzennn e
smmunienufiuuaztinningluazmiionziaoniingy  Nuduiomziauaziulffiifiuves
nziaeURRINaTeuS AT Tesat TuUSMATEIdSweBUlee  (Sovereignty) Tdnm
nVNNETERIUTEINA ez ante “asulnewmilowmmanziaiiduaasyginsmnzuasluwaniviae,
g 49 1 (1) o9 UNCLOS 1982; quWA 18 uns, Wiivd1e, w1 150-151 uasqunm 19 un3, Srouda
\Heo330dl 3, wiin 291-293.

ot A1 LumsuNauiaTR ﬁq‘i’ﬁﬁ’ﬂL«:m']znﬂiT%meﬁﬁuﬁaTuwﬁaﬂnﬂiaaLtazaanng‘mﬁau
A1 o veeFgarmmdnavuauiniy Taglisawdenislfiundunaueesy (State jurisdiction or
jurisdiction of state) AWWENDY o VoINQUNITZWINUTLNA Teazifiulidinminunsunsvessy
fiAnNTY NN 1RSI RLTDII MRS LN IUDITTHEN NI TINTIURAS N IUMITFALE
Fasmie nsldndunavesiganmin ‘i ndntloeiu wan nawazudn ws ", A INWA

N9 un3, Baudioaii, wii 292-293.

S USiui waznzianad (usiu,

’n QN 19w, Srouda Weassafl 6, i 252-308.

"“Malcolm N. Shaw, International Law, 6" Edition, (New York: Cambridge University
Press, 2007), p. 652.

"W 11691 4 HINTID 5 WIRTT 6 NIETT 7 WASHIAT 8 UavUITHIANuNIeD10y (DU,
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weluurensdinelsteiuvesngunnesenineUsziva  lnglanizagedonniiiivual 1lu
U "oy 1 usiu

Tne JUud? “drunaueesy” ool wasuamenguanefisgueils Sgdwes
59 wassgirvesvindeluntsnsuasldedungunnenigluvesauly eandoviuiusnsdl
melEnguansszninsszmaiiygaudniuldu AvLIAUTug NI DNNUR AN N
YaunnuNeTEnIsTTmAmioAuuauvavauliiasmienuAuI o wiwosnu 5anda
ﬁfmmmﬂmﬁaﬁuﬁuu,azﬁuﬁ']éfﬁnd'nﬁ’miauﬁaqﬂﬂas’ﬁaagiuﬁuumuvﬁu’hﬁulai’jmﬂﬂaﬁu
szifuynanasTInawBeliiyana nind u wiawan1soila o sawdenanszimseianyaw
s'ﬁam"mﬁunﬁﬂmﬂn'lﬂ%fgm’%aLanﬂiurﬁl’an&i'nﬁangTuﬁuLLmuﬂJm%fjmiu’hﬁuTmLamzé"\m%aa%fg
wiilorwamanzialunisilosiunazaivpusaivtiiiuaniFoussyminii

1.2 mwmmmmuaﬁuﬁﬂﬁumnL‘%am‘ivgn{f'lﬁu

Tnemhly “naitusio “awandonmmzia” wnieadmih “n1siinyedir Tngwiondoeu
Wi “suandosnemzia sammeusnmnnilidnlaensevielaedendedunanierinaziiy
naHreiniduiunsesoninensifiiiaua: “siidalunzia Sunsiode anwuoaNyd
U F3AGDAINTINAN 9 mzia FImmansUTENIaznslFUsEemiannzialasuoy

ou o nilEan mnslduszlevianimzia on “suaznisannnsinTuang

PLju oy “wunidenisunsnusshmsianatslunsdinafivindunfefivinmeia a.a. 1969
(Convention Relating to Intervention on the High Seas in Cases of Oil Pollution Casualties,
1969 FosiolUazi3en1 “INTERVENTION 1969”) Surfmuatunswnalvunsguedeioduna wnsn
sufiunnnla o Tunsianadsiisuduiedlooin vssmuazvdnforousouazindasfonsilonie
rauszlominiieiosussnuanuaivionnn “sefteziinnafivnamziaamivisull wnanfofRiR
NN

°'1vi%’umﬁ;uamaanﬁ17i%’gﬁm o Tinnsgensu (Adoption) m{agtymﬁ’uﬁandnﬁ’uﬁﬁmmn
qﬁ’ﬁmm’iﬁammnﬁﬁﬁu Torrey Canyon wngiulunzianats ¥ a.f. 1967 Gereliiinains sne
fougilinziadengueg1e$1eusd See Malcolm N. Shaw, Supra note 10, p. 900 UAZAILAU
UIAT U, “uaﬁwﬁ'}ﬁumnL’f’iammnﬁ’]ﬁu: L%@Tﬂ%’gﬁ@ﬂ%’uﬁm?”, 15 15HRAY BF 40, 4 (SUIAN,
2554): 826-828.

BSee Article 1 (1) (4) of UNCLOS 1982.
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A1 “Fo™ Tuumaawil nuneiy L’%ammnﬁﬂﬁu nanafe Safleanuuunn
ionsusaynuazan silasidendedu uimnossiinuesmad’® Fausmniniuutsoon
Tedu 2 vszumlsivn L%am'mnﬁ'\ﬁuﬁu (Crude Tanken®® @yazau sduAvUSHI0
wmaaideiliinnnaulugalsanaminie (Refineries) uaziFousmmnuaniosian
Wiy (Product tanker) sﬁaﬁmmmLﬁnm’ﬂL%ammnﬁ'\ﬁuﬁuLLazTSffLﬁiamu WOlasasiioun
(Petrochemicals) 9 nlsendwidiulugegansnevanemedelndfunanvestiuslnaselu”
LLazuaﬁuﬁﬂﬁumnL%aminnﬁﬂﬁuﬁan&h’;riaiﬁtﬁmuaﬁwia’saLLfmﬁaumamLaﬁ Pty
uviaavitie

Pagialud1in “159” (Ships) mwdie 2 (4) Usznaudio 3 VoY Y ITERINUITINATIAIENT
UouiunaiwaNds A.A. 1973 (International Convention for the Prevention of Pollution from
Ships, 1973) uwaz#s 13 A.A. 1978 Lﬁ'mﬁuag “unsEninussimAliien1steiunaivani3e
(Protocol Relating to the International Convention for the Prevention of Pollution from Ships,
1978 dusisluaziFoninsamiFondin “MARPOL 73/78” wnnefi 13oUszinvla 9 Anwiiufiinislu
“swndennmsianazsaniselalaswesd (Hydrofoil Boats) WIvugiunzen e (Aair Cushioned
Vehicles) Basti1 (Submersibles) SR (Floating Craft) Ll,azwiuymmzﬁv’auuuﬁﬁmﬁ (Fixed
Platforms) wazuuuapeyn (Floating Crafd) §ufi-nginse¥gnidune MARPOL 73/78 wiousiazlaifl
“nSdnsvuevignAuvivey "1 MARPOL 73/78 usfiufjifinianmisliidmnsvesignidcondiy us
TrivwdaFosu nevietesuniaiFodu 4 Sefgiudesmdesfiunsuaslfifeadosunsvesiguna
suRlsnswadiug LﬁmmnLﬂuﬁaﬁlﬁ%’ummﬁjuﬁ’ua%ﬂm (Sovereign Immunity) AN4D 95 way
dio 96 wo¥DY YY1 UNCLOS 1982.

SFounm Unadanidlue, AnudnaluifieaiuiEe “wiuasdnuazanaiie, wn 13UsznaUNIaUTH
wdn_msgsiawidiveund Sufl 6 woadnien 2543 utih v-6 $9lu Awiun aFeusaniniu (Tankers)
[Onlinel, Available URL : http://www.tri.chula.ac.th/twwwroot/word/word026.htm#top, 2010
(December, 21).

yiefl FousTminiuAuinaneysiuegiurnauazdnyninsURTRY  mIuINAUeS
L%aﬁuﬁaﬂimq%ﬁnﬁammnﬁﬁﬁuﬁagsiuﬁuumumm%’g (Inland) vi%’e]L%E)U‘i‘i‘lqﬂﬁ’]ﬁﬂﬁE)ngU%L’Jmslj’]fJEj\i
PoufgHafuuIn 2,000-3,000 ANLAMNGU (Metric Ton of Deadweight: DWT) lﬂqunaL%anivgnﬁﬂﬁu
Al S 2 Ussinlédun (D s siuiufifiusinnsnn (Very Large Crude Carriers: VLCCs)
fa ﬂuﬂinUiinnﬁﬁﬁuﬁulmuﬂ%Nﬁm 200,000 &3 300,000 WNIMEY waz (2) MIVU WEURUAR
Ussnounidufivay (Ultra Large Crude Carriers: ULCCs) 44 mwammnﬁwﬁuﬁﬂﬁ’[uﬂ%mm
Gous 300,000 emanEauly il L%@Uiiv;nﬁﬁﬁumuﬂﬂTwcyjﬁandmﬂ%aL%'anﬁnffiamﬁadﬁﬂguma%
unine$ (Supertanker) Sufituienoy ueadoulumarsyghavesnatminiulania 1960 Husu
#1; See Paul M. Smith and Kiki Warr, Global Environment Issues, (London: Open University,
1991), pp. 23-24; James Corbett, “Supertanker”, in the Encyclopedia of Earth [Online], Available
URL : http://www.eoearth.org/article/Supertanker, 2010 (10, August).

"World Tanker Fleet, Available URL : http://www.pacificenergypier400.com/
index2.php?id=15, 2012 (19, September).
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Fati “uaﬁwﬁqﬁumnL’%ammnﬁﬂﬁu” Sonnnefie mMailfifinawN nUINUSe
msUndeuue“swiadendiuuna“viiiosannisilnavesiviuanieusmningiu 1wy
viuiu Ousiu 9 nuftEnsunRvease (Normal Operation of Vessel) warfeRifi
nenzLa (Maritime Casualties) wagHansznuannafwiniuiisluaaniFerelifinaim
eomgszuuiinaineuas S swindonod 9 1euse Taganiz waiuse “swIndonnemzLa
sanflonywduaz “ofii3ndu o ferdoeglunziadnie

A 1 é’nwmzﬁﬂﬂmaﬁL%ammnﬁ']ﬁum

DOUBLE BOTTOM

S
] DECK

Al

4

CARGO / DECK PIPELINES —] L DECK MANIFOLDS ( SHORE CONNECTIONS )
'
-_J_‘_\ : '._-.' r —3
I_,}r_i; _____ FE - —INNER HULL
k I | I——ouren HULL
1|

INNERBOTTOM. \BOTTQM

1.3 m'nmm8611aaé’ﬂmwm%giumiﬂmﬁ’uuazmu@Nua‘ﬁuﬁﬂﬁumnL’%a
m'mqnﬁ'la"iu

°'m%fum‘si]a\1ﬁ’uuaﬁwﬁﬂﬁumnL%amimqnﬁwﬁu WHNEEY HIRTNINSNUENETY
AmualisgiRedesiunafimiiuanZeusmniiiu Toun Sguede fgdwessouas
fgdweninEeldnsuazldedundninast anIn1IToNITZUMNIITN NG TINGY
wlsugvassgiiiuatiunieufinm  ennevesnaRmintuniSossfintiudesinm o

"Tanker Industry Today, Available URL: http://www.pacificenergypier400.com/
index2.php?id=17, 2012 (19, September).
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fiaziAnitu wenantl matlesiudananesmnisdanisanu “seflaziianafivinduainide
wazimuaniiiilunisliamsamiiouaznisusnymndeszninesgiefunafvaudniu
wazlinnngsandean “emedmin (Transboundary Damage) wiflaluan1anzia
meldinpunngszninuszimaAtazn)uneneluuesisitiediosiuideesienanisie

"Jumiﬂ’m@uuaﬁwﬁﬂﬁumnL%amﬁqnﬁ'\ﬁu WNIBTY HIRTNTNNNUNIDTY
AmualisgiinedesiunafimiiuaniZeusmniniu Téud $gueie Sgidwossouas
SgudwoninZeldnsuasldedundninast sasnImTonIzuNIINNgTRNNY FINGY
ulsungvessgiinmuntiuionsdanis vda uily an ATUAN UizLﬁumauazﬁuzwljmﬂm“ﬂmﬂ
ffnTunNaRmiumtiowmmmzateiguwinidiuns wnauanseiulunelsnguane
szuiUszmALazngurriengluuesigitieadieuiuiessiondnn wazldumnesntioanu
L IW9I YRR

Wofiasananamsiguostivarsite o G 5o qUladn “Fnnsveeigiv
m'ii"laaﬁ’uua:muauuaﬁwﬁﬂﬁumnL’%@Uimnﬁ’]ﬁu” e RS e lun NN UDIYs
Toun Sgneie SgidveeseuazgiuesinEenunguNIg TR I TLIMATUNIAT LAY
Tﬂ?ﬁ’aﬁ’ummmiLtazngﬂu1smﬂﬂiumaﬁmutﬁa{laaﬁuuazmuQuuaﬁwﬁ'\ﬁumnﬁammn
ﬁﬂﬁuﬁiaqﬂﬂa’"mequ%amqmicﬁﬁLsﬁ']mLﬁmﬁuTué”mmmmngmmmmmumﬁawmm\mma
Suldiun el newenn wederiio waLATEgRasuwiz Tuaniu sanii
nziavanluurensdl™ Sufl e nufiRnsnmunfveudevesniaiuEensenife
(Accidents) wiagifAn1ailun1siiiute (Incidents of Navigation) 11 (3auuifu (Ship
Collisions) #§on1sineiu (Grounding) wWiafeftintemzia nelfiinANL“gnngme
SzUUTAINGT “IwIRdNNIINZIALAZNYEBHIINAIN nusnuFensuteuuoatisu
alua

2. gamrﬂuaxu‘%nmﬁLﬁﬂuaﬁwﬁ'\aﬁ’umnL’%ﬂuﬁvgnﬁﬂﬁu
afiwinfundoussynriiuAatuldannisnssvinlagaslauacinslavessyud
winansznUAiauRS v FoTu nd IR duiisa lnama ez g s undeutui meia
WAz~ IIAEDNNINZIATY W IINEN IHANTZNUTINIIRTIRAZN SN “guIndonnmsLa
wywduaz “eiianiegluszuuiiainen iflosaniiuunfiorhezludnrinenisdiem
RmeanBiaussningniAwazin vinli “a i unasseudaduonmses “mriianaeendiau
santosnelsd wu Tnonna Wusu Setuoghuneauls wnsamelald Sadunisvinane

o
Ly o s

FruutnAdUgEY 'aummﬁ'\ﬁuﬁ)zLﬂﬁawuuazgn@wﬁuLsﬁﬂﬂ'ﬁwmwaa ny Jud

Bsee Article 1(1) of INTERVENTION 1969.
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N3 uRnguaznssyiulaves “miuesia Inganizagnede lyvesunnzia (Seabird)
WY wundu (Penguin) (Oudu s ﬁminﬁnaanLﬂurﬁl’ﬂﬁr}"f\‘iLﬂiuqﬁﬁmitﬁﬁammnﬁﬂ
funenueuTans (Exxon Valdez) inghufisnusudiadentsniug (Prince William Sound)
Na¥goal N1 n¥gewNn el A.A. 1989" wenanil TSI Datun v 3ol
'aaaamﬁuﬁaaﬁﬂé’uﬁuaﬁiamzmumi “OLATIZNL ﬁﬂlﬂﬁﬁ‘lﬁﬁﬂﬁ’]ﬁuﬁﬂﬂ’s’mL‘ﬁﬂ“il'ug\‘iﬂﬂf\]
il B iieneld (asdindu 1-3 fiadnsusiedns Wiaaundn 96 49l i
mwwmuﬂuumﬁaﬁmaaﬁuﬁaama finasio "B iuAY  nansznuinananisain i
UNFENTNRAZANNINUDILWE DO Tig N LU fatiu ﬁamquazu‘iamﬁtﬁmuaﬁwﬁﬂﬁu
mnL’%@UﬁnnﬁﬂﬁuﬂiwazLﬁﬂﬂrﬁfﬁﬁ
2.1 gatmﬁﬁﬂﬁgﬁﬂuaﬁﬂﬁﬂﬁmﬁnL%@U‘i’ivuqnﬁﬁﬁu
Tnevialunafwiniuing ’1Lﬁﬁ;ﬁ]’lﬂﬁﬂﬁﬂ%ﬂﬁaﬁ)’mL%@U’ii‘i/lqﬂﬁ’]ﬁuﬁvﬁ 1R
2 Yszn3 lud nsnssiwsunyudlagaalauazliecla” nsnssilneaslevaunyudi
Tiun nsUdesitsuea“sannufiiinsvedide 1w madwdeduian (Deballasting)® Husiu
wionUaesita (Discharge) Hniuponainise™ nsfi mmnﬁammnﬁﬁum 3NN 9ATIN

“Samuel K. Skinner and William K. Reilly, The Exxon Valdez Oil Spill: A Report to the
President, Prepared by the National Response Team, May 1989, pp. 27-28 [Online], Available
URL : http://docs.lib.noaa.gov/noaa_documents/NOAA_related_docs/oil_spills/
ExxonValdez_NRT_1989_report_to_president.pdf, 2012(October, 10).

2 uundnimzia Iﬂ‘mg, “ﬁﬁné’ﬂm‘iqmmwﬁ’] NINATUANNANYY, HANEN NNZLIAUAZUUINTG
udluluvszimalneg, wiin 6. [Onlinel, Available URL : http://infofile.pcd.go.th/water/
Pollu_sea.pdf?CFID =9989718& CFTOKEN=17058355 2012 (19, September).

»'A.B. Alexopoulos and G. Dounias, “An Assessment of Vessel-Source Oil Pollution
Incidents in the Mediterranean Sea Using Inductive Machine Learning Methodologies,” Aegean
Sea Working Papers, Issue 1 December, 2003, p. 1 [Online], Available URL : http://infofile.
pcd.go.th/water/Pollu_sea.pdf?CFID=9989718&CFTOKEN=17058355, 2012 (September, 19) uaz
A WWNA 1Y UNT, 919U \BeeT3aft 3, wiin 40.

2Deballasting wiefie UfjiAn1snifaieiunisdededum.

Bpsudesitaindusanainide nansty n‘ssmum‘iﬁﬁammnﬁﬁumuﬁ'mman”nms[uﬁaﬁmw
“uinluaefidelilsussynuseiievimiihfliudesuien (Ballaso drsnarieuazimziadl udiwiosszng
“unfidnerhiudiundrtiosezn sfisufiandseglufesszane uidnauazdeezszneimziai
H uﬁ’uﬁﬁﬁuﬁmnﬁﬂaagsiuﬁaﬁm'm“uﬁ'}aanU'mLan'auﬁﬁ]smmnﬁﬁﬁul,ﬁsnﬁialﬂﬂizmmﬁu’hL%@Uﬁqu
ilaeialuazUdosfoiniuiin sifutimzialudesuanlatiosndn 400 fusioifien, See R.B. Mitchell,
“International Oil Pollution”, Environment, May 1995 §19l1 qane 19 un3, $10udd \Hep370d 3,
niin 197-198.
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(Wan® n13fion13$1e (Terrorism)™ n13v1aneming~u (Vandalism) wazn1slasnysw
(Theft” Husin® waznisnszvilagldaslevosnyudfeliun wansniagmilonisaiuas
PouNLWe WU aURme (Accident) wialwe A7 8 (Force Majeure) uaznaiingliinisailu

a5 “nsfian” am Article 1 (4.1.3), (4.1.4) w99 The 1996 Protocol to the
Convention on the Prevention of Marine Pollution by Dumping of Wastes and the Other
Matter, 1972 U3znauiiu “miﬁammaaﬁammnﬁﬂﬁu UNIEY N13U DD 91D ﬁi‘ﬁ’iummmn
UuL%ansvgnﬁﬁﬁu wdSoriwen “sriuluivaslmeaa lidanduwen“efinnannszuiunsnan “win
ﬂlaﬂiamuqm Wn3IN veut"sfinnanaTufou Wievea  sdugfinnannunasunun lnsvoa ety
unsnzane (Disperse) waztdoany (Dilute) Wiukmzasgesmss fodu nsiandabailanag
Twarimwon “sanundsununas neialagnsg wiazidunisiamaniFenseonaeu wie e 319
wyud $190u... (Article 1) waznisfiomdpadunisnszvinlagasls (Deliberate) voa~sldgnussmn
adlwse enAg uvinyaLNg wie“une %ﬂﬂ?‘iuﬁugwé S0t Lﬁaﬁ’mqmz YAUM TN VDL Bfianan
Tuiemastunzialasianizuazlagasle Feiladeluesarmaslatifinnm Wayiuszuuniseyanli

wnsaiomld Fodumdn Wysuntefiimunludosuesnisiiom esannsi sidnasdunsddin
Fotiaduindensiomuiolithy envazionsanlionarmaste Tne ulnaje: “uiivgnildlaegain
dnwnuzupedefiusyn (Cargo) Wy dnwnizusaideiiussnues “sfieenuuuniiienisfiowil w1sa
“uitvguldiaziwen “gluudesivvieisnisuaznadiuandonvoanisim.

®Alicia Watts Hosmer, Colby E. Stanton and Julie L. Beane, Intent to Spill: Environmental
Effects of Oil Spills Caused by War, Terrorism, Vandalism and Theft, International Oil Spill
Conference, 1997, pp. 157-158.

*Tbid, pp. 158-160.

“Tbid, pp. 160-162.

Bognglafin saRviniuiiatuN sATINuazNIieN T dumneniuANTUARva LU0 Y
Bonwey Ty szwinsuszimAvangatiy 1w oy 1 IdIgaNFURANIgUNG TUTUAHLT8Wg9N
NaRWNS ALA. 1969 wazive ﬁiLLﬁlmLﬁuLﬁuag “y13H9AIMNTUEAN NG IUTUAIINL BNY
INNARWIIU ALA. 1992 (International Convention on Civil Liability for Oil Pollution Damage,
1969 and The 1992 Protocol to amend the International Convention on Civil Liability for Oil
Pollution Damage 1969: CLC 1969 and CLC 1992) uazoy “’mucy']d'lﬁwm‘ﬁﬂé’?\mammmﬁeﬂsmm
WeuAldANL eme WMSUANL BgINHARAINT A.A. 1971 WazRE ﬂiLLﬁlﬂJLﬁuLﬁuag “ay1ineens
é’mﬁ"’anammzmwﬂizmmﬁam%’ﬁu"ama "MFUANL " enngaNNAREYENTY A.A. 1992
(International Convention on the Establishment of an International Fund for Compensation for
Oil Pollution Damage, 1971 and The 1992 Convention on the Establishment of an International
Fund for Compensation for Oil Pollution Damage: Fund Convention 1969 and Fund

Convention 1992) 1Jusiu.
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m3iwse (Inciden? of Navigation) fufintulsiaslavioinnisaifiievazaalsit
ma\]qus’hwﬂﬁﬁwmmqﬁﬁtm Tun Amrmusznmidumas (Negligence) 1 nTneFu
(Grounding #3® Stranding) alauiiu (Ship Collisions) gunsniiiadiey (Equipment
Failure) uazlnludfuaznn3szidn (Fire and Explosion) 10
2.2 U’%wmﬁLﬁﬂuaﬁuﬁﬁﬁumnL%ﬂﬂi’ivgnﬁﬂﬁu

HoRIITUNVASIUNIVBITAN  “WANAULAYY T uBNIINITUNIBEY
Aunanveeigiu uiliuiuukufiueg é'f\iﬂiamquﬁaﬁuﬁwﬁ'w Tnganznziadafiusion
s o Wanloesguimniu Fuendn “wanimzia” Sadudesdiililunia 5 vevey “yan
UNCLOS 1982 il oU “ydsnanildusneniuaniemziadeisiiungnaseniduuiiom
fi¥gfwndunauwienageldun ornnwanmzia wiu dnwinielu (nternal Waters)®
nel@euR (Territorial Sea)™ wmsaLloy (Contiguous Zone)® vosuaudild wu
NILAUIED Iz IUTZInA (Straits used for international navigation)™ muﬁﬂmjmﬂz
(Archipelagic Waters)™ 1ntAs8gnadnne (Exclusive Economic Zone)™ wazluaniy
(Continental Shelf)™ uaz “Uinfiogusniunsunaunsnd” Selifun nzianats (High

= a

Seas)” U%nmﬁ\mdnwmﬁ)anuaﬁwﬁﬂﬁumnL%E)U‘siﬁqnﬁﬂﬁﬂﬁ TN LagDNAa NN

[ Y4 ]
LA - - |

Mdonlosioiuuaziuld veil Fsndhwnfeadosiunisnsuaslddeiunguanemiionsia

PaArin “guAnnsal” (Incident) fuA1dn “guiimn” (Accident) ﬁmﬂmmﬂﬁﬁu%uﬁ’uag
nande guRn1Tal nnel qﬁ’ﬁmwguuﬂﬂqmma (Minor Accidents) wananti guRnInidannngii
mr;;mm’iﬁtﬁamzﬁmhiﬁa (Near-Miss Situation) w3aifieuazilugUfmen (Near-Accident) “wifuilnnnng
Tunsfan Ain “gUAn130l” HAnvingadngaduiuAdn “gUuRLwn” Tunsdiflsiifeiusunse
LLﬁﬁl%aﬁLﬁﬂﬁul,l,riuﬂﬂasiﬂqﬂﬂawﬁa (Actual harm to a person) WIBAMINL IUIGRANTNG U
(Damages to property) vﬁamm”cyL”ﬂLm'nizmumﬁmnizmumwﬁa (Loss to a process), see
Cremers P. and Chawla, “Incident and Accident Reporting,” in IMAS Conference: Management
and Operation Ships, 24-25, London, pp. 103-109 cited by A.B. Alexopoulos and G. Dounias,
“An Assessment of Vessel-Source Oil Pollution Incidents in the Mediterranean Sea Using
Inductive Machine Learning Methodologies”, p. 2.

*See Articles 2 and 8 (1) of UNCLOS 1982

3See Articles 2 (1) and (2), 17, 18 and 19 of ibid.

See Article 33, ibid.

¥See Articles 17, 18, 19, 37, 38 42 (1)(b) and 44 of ibid.

*See Articles 46 and 52 of ibid.

¥See Articles 55, 56 and 57 of ibid.

*See Article 76 of ibid.

YSee Articles 86-90 of ibid.



dwmauavsglumsUauiunazAILauNaRBd Ty 65
TmSaussnadmiv

Tngtawnzagnede TunisilosiuuasauannafivinfuaniFodndudesendonimiwile
vouFgeng o Sl leun Fguneile Sgidwesse wazigiweninge Wevinlinininimag
ngsnelunistiosiuuazauanmaivihsaniFeusyniviuliussqiimaneldegof
Use nBnm detiu Sge o drasufefiunsnnalunsliesunguaneuanseiiluns
Lwanenziaf lfualy UNCLOS 1982

3. u“[i”tuutuu'\ﬁLﬁmiimﬁ’vémw%fgiun'ﬁﬂmﬁ’uu,azmvQuuaﬁw{f’lﬁumnl,'%'e)
Ufsfsygnﬁﬁﬁu

wfigmnaveviguaznaldiedusanismenguanglunisiosiuuazaiuannaiin
vhifuanniFeussnindiuusngegly us ‘o maneatiu wu ey “yangeus waidaens
Wl dusuniledufeoniuninnginmiuisusznnsveaiolaui A, 1910 (Brussels
Convention for the Unification of Certain Rules of Law with Respect to the
Collision between Vessels, 1910) 81 ey nN7ous wadsen vl unilesuseniu
Fguns unamalunsurelunsdiFolauiy A.f. 1952 (Brussels Convention of the
Unification for Certain Rules Concerning Civil Jurisdiction in Matters of Collision,
1952) 8y "ty neuy iadneen il dudunileduiniu miungunngiuneUsznng
Fifasmemalunsegyfisiudelawiudogiinsaidulalunisdiuge a.a. 1952
(Brussels Convention of the Unification for Certain Rules to Penal Jurisdiction in
Matters of Collision or Others Incidents in Navigation, 1952) 84 y13zning
UszimmAgafunisunsnusslumzianatslunsdiaina “eniganuafiwingu a.a. 1969
(International Convention Relating to Intervention on the High Seas in Cases of Oil
Pollution Casualties, 1969) tJusiu og19lsin  uS iAW yagvdeuaziiu
Q! ”muwumé’nslumiﬁumaﬁLtazaq%nﬁ'saanﬁaumqmLaTmsJquzmiﬁmummmmwma

[ -] 3

‘ﬁ\‘l’iﬁNL‘Ulﬂﬂﬁu’]ﬁ] A9 UNCLOS 1982

o9

o ol

"1§u UNCLOS 1982 \iuuntiyafifi $eanmdiaiauiieniuigifiaime wnsn
Tum'ﬂﬂ?wmém’mmﬁauaﬁwmamLaLﬁaﬁuﬂiaaLLaz%fnm’saLLmﬁauvmwma sulsun
fgueile S8 w0959 warigidnvenintEe na1dfe NIIIIMUALIAN VS IALAZYBULUA
mennuNg e “n3 nihluazanuRareuueess® Tun1snsuazliiedunginasiuas
NnIgIUTEITEIAd LEYun1ssensuiialy - Taesgite awigianainaziossensu

nuNIguasndninaEt  sandvnisdifiuniasnisidnduiesannguuienisluiey s

R A2LAY WIATUIY, S19UAD WBao30fl 12, wiin 812-846.
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MInIiLazIATEUTE IS IAR [ETaduSedarintudnueednisizninaUsginedi
fiarm wsn ww IMO Wi wionsuszammienisyaitetlasiuuazaiunnsaiivan
“gundonniemzia® Tﬂ‘aLawwuaﬁwﬁﬂﬁumnL‘%@U‘i‘mnﬁﬂﬁu‘” WNENEUIFAINANgaNH
AMNSURRUBU (Responsibility) wazANTUAR (Liability)! ve9¥gluamt“gwiong
“swandon agulsfidn UNCLOS 1982 fldiulufinwsuRnsounazanuiuinueeigiu
AN gWen e swandon  watiuluinnsiivualaze $1ende o wpennnasinazAIw
Fafiorswinauszmalun1sfuatos“swndonneziaieaiusguetls Sgdwose way
Fgdewinge smlufesinTfing o uazAnENTINENMTITRIUIEIMATIRUNU W e
wazAINTURRvOUT Ao wmfsnmiqmmiauﬁaﬁ]’ﬂmiﬁ’u"au,fmﬁamzij
Uszinale®

4. unevseFglunisiiosiunazmuannaimiviunZausmnineiu

\Wesgneils SsidwessanasigiiveninFadusgifiunsunawmilolwaniemea
Tumﬁ]aaﬁ’uuazmuauuaﬁwﬁﬁﬁumﬂL%am‘ivgﬂﬁwﬁu FyenanFefinifismiulunng
Suusziunisujiinauazsiseliennnsgiussninyszmalunistioviuuasaiugu
uaﬁwﬁ'}ﬁumm’%mmnﬁﬂﬁu nanaAe Tunsrivuanas [dsdusaIn Imengsenely
maamumungﬁmmmdwﬂizL%ﬂﬁ%ﬁtﬂiudﬂﬁulﬁl,l, autamBugNoyNLE LN TTyalR
Timaninauiszninaszmeasonaraidunguinenisluwdefiiondn “nseenngunienisly
WeoudAn13”  (Implementation) N un183znIUszmAis Hin13U§TRR S
(Compliance) waninmMvasnguien1eluil eardosiun)UNIgTzwINUTZINATYFLE
ihgniuaziilefinsiBuiusnadisznisussmamungusnesznineuseme gonno iin
ANFURRTE VDT FIUS

“See Articles 213 - 214, 216 - 220 and 222 of UNCLOS 1982.

‘“’miuWé’nmmﬁuazmm‘sgmamdmﬂsxmvﬂumaﬁmuﬂmL‘%ammnﬁﬂﬁuﬁmﬁﬁaaﬁa putuLie
tosfufiliniuslnaly $ronafivasey o MARPOL 73/78 v

e mFuansuRATe9Yg UNCLOS 1982 Tdduunszninennu¥ufianiouns (Civil Liability)
AMHFUAANIYDIYN (Criminal Liability) LLazmm%ﬁJﬁmawaﬁgmungmmmzmwﬂizmﬂﬁﬁadﬂ
Lﬁmﬁﬁumnmmﬂﬂiﬁlmauﬁmngwmw%m nInIAvvauwalun sl TeRuunyali uvivey “nyeyn
aﬁ’uﬁt‘r’imﬁ’um‘sﬁummu,azm‘imé%’nﬁ';aLnﬂﬁaum\imaﬁnﬁfm, See Alexander Kiss and Dinah
Shelton, Guide to International Environmental Law, (Leiden : Martinus Nijhoff Publishers, 2007),
p. 197.

“P. W. Birnie and A. E. Boyle, International Law and the Environment, 2" edition,
(Oxford: Oxford University Press, 2002), p. 348.

“See Article 235 (1) and (2) of UNCLOS 1982.
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4.1 ¥5weils

Faueilannneiie Ssleiuinnmaiueilmeadeenafizouaurumiodianlum
#1uN0e¥5ANa wassguneieinasdusgidweninGedie esansgilsuneigonad
yeilmziafivsnzlunsiwinge ieiauazueninetimzadeeg hmziao e smuiie
w1 9 Ui mezialagiFethieedesanien1suu 'aﬁwﬁu‘[mm’%ammnﬁwﬁuﬁw

Wofiasanmn oy “iyay1 UNCLOS 1982 Syineilefiunsgunalunisnyuazldy
VeAunguanenislumilowantmzianniidinualy feldud vimisgeweesulag
Tng wysal wu dhnmelunasnziaonann 1wy wazusnisgi-nsuissznsd
TasunssuseslInmnguaneseninaszimadelfun waseilos iWusiu sandousrinisg
“nSesulmedsliun wamsughadumnzuaslwaniu Dusiu SermiEenin “unsnnauviesni”
sy ieiianaRvidanFeusnidniuluusngena 1 wu Felautunieide
ey (usiu %jmﬂﬂﬁﬂaeiauﬂwﬁﬂﬁLLazm’m%fUﬁmjaUTmeaﬁiauaﬁwﬁﬂﬁumnqﬁﬁmi:ﬁ
panalagnisinuue detedunaziinsnimenguineneluuosauli oardoefuuonsdl
seninaUszinaialloniu anuazaIuaN 3INAINFI88781ANL B nNATIEINGT
fonaadine  flevaniguieiladussildsuainn“evisuazuansznuiamnionTonay
maﬁaumnuaﬁwﬁ'}ﬁumnL%E)U‘smnﬁ']ﬁu

"wSuaswalunMInTnguIeressgInei sonfiwnsuasdilaslas wysl
wiflovurihmeluuaznziaennwadesgeieioneisiuns “vstlsmiesunn 1y 3
Uszn1s Ao maﬁmumﬁuﬁmamLaﬁlﬁ%’umiﬁuﬂia\‘mw‘saLtmﬁaw%aﬁuﬁﬁLﬂw
(Special Areas)* nsfmupazAIUANL “wnsBuEaiianmUasnfoas s Indon®

“fofiansnnmniiniivunAfisnsl il Annex I Regulation (10) of MARPOL 73/78 4 “Wufi
ﬁl,m-y”ﬂmﬂﬁamLasﬁamumﬁ;Naﬁ'lumraﬁﬂﬁaau%fuﬁ’mﬁmﬁ’u MW JNIAN ATLAZTINAIYMEaTNT
“wasau iRdnwasanizsnduasdesdiisnstduiaosiunaiemimziaanindudldun uson
NZIAWALDFIIHYN UTIMZIAUARN UFLINZIAAT USLIUNZIALAY RAZUTIIMEHI 9 Na1IRD
‘ﬁuﬁ‘ﬁLﬁiﬁ}ﬁ?ﬂﬁ’]ﬁﬁﬂ’)’]ﬂﬂﬂ’]ﬂLtaxfﬂo’]ﬁlﬂﬂ’l‘isi‘lqj’ﬁ’\iﬁUN’]ﬁl‘iﬂ’]‘iIuﬂ’]‘iﬁl;Nﬂ‘iﬁ]\TAGLL’JﬂﬁBNVI’]\iﬂzLﬂﬁﬁagﬁu
MARPOL 73/78 Seimualag IMO wazlilunsdinnsudesfivingi See Nihan Unl, Particularly
Sensitive Sea Areas: Past, Present and Future, (International Maritime Organization), [Onlinel,
Available URL: http://www.imo.org/blast/blastDataHelper.asp?data_id=17988&filename=
Particularly.pdf, 2012 (October, 28).

SpnsnsumaEndefinimua iy WS e IMO wu 8y “tyyrinsen) ey szing
UszinAtialosiuFalauiulunzia a.f. 1972 (Convention on the International Regulations for
Preventing Collision at Sea, 1972: COLREGS) uazou “tyay1szwinuszimna “miuaalasaiouiodin
Tunzia a.A. 1974 (International Convention for the Safety of Life at Sea, 1974: SOLAS 1974)
(s,
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wazmsimiem®  uusinbu 9 Sgeiedeniisnnalunimnsuagldtesunnsneg
wansinslummamamziaseitynial Sineaffunaivandelude 211 v09 UNCLOS 1982
wu el Sgeils wnsanedeimusfiimsietioaiu anuazaiupmmaimigi
\udeulusioidousmniinsfusnsfifiazda_ vivdernmihneluveseu wiefiazuwazin
sanFousnyeils Tneuszniadiormuadenailiniuain 8a3” Tunziaonanan 55
weiedensisnnendulaslas sysailuniseannguaneuazdetedusn o Wellouiu an
LLaL’ﬂ’]U@NNaﬁHﬁ’lﬁuﬁ)’mL%BUiiﬂqﬂﬁ’lﬁuﬁh\‘ﬂﬂﬁ WY FoUIAULATHIRTZIUTERINY
UszimaAgafunisudesite  nafmuadetiuduiieaiulase $rouaznivesnuuuiie
mmnﬁﬂﬁuﬁiwmﬁﬁﬁam%a pvtuiendnidsaniTiinnafiving (Huu uisdeals
Fauren1srimlag 938 (Right of Innocent Passage) U09i3asunana*™ wazluamasughio
Fuwz Sgneilsenasennaunnguasdiotisiuivontloviu nian LLazmuquuaﬁwﬁﬂﬁumn
L%Bviiﬂqﬂﬁﬂﬁuiﬁ pARdDININITTLAZNIATIIUTEUI U TEnATioanTuTulaeialy
(Generally accepted international rules or standards)® agvfias “nBn e muatu
Tnoriupsinsssninusamafifidnanianisuszaamanisyanaluiteanueiss oAy
n3ReUsz 9luN1A 12 N3ANATENLAZNITINYY “swIndunenziaveey “yanienan ™
Folwmasygiaduniz SgneidedengndriawasunalfiiuluaaiidmualSudnno
KAZHIATIIUITENIWUILINAYDY UNCLOS 1982
"Junﬂiii?ﬁ’aﬁ’ung]ﬂuﬂstsﬂwuaﬁ%fgﬂnfJEﬁﬂumaﬂaaﬁ’uuazmuquuaﬁwﬁﬂﬁu
niFausTnTinifu WL vesseiwns N awsiRe e lunsnTasliTeEung e

U
[

Tum‘sﬂaaﬁ’uuazmuQuuaﬁ‘t-}mamLamﬁaﬁammnﬁ’lﬁuﬁﬁ “UNRAVDIAY WA LHUNINTE
Fgvneilienafiiuns s lunisléifeduninsnisiunistlasiuuazaruannaivinduan
Fousmninsudafsiulmzianassdaduusnnfeguenauns wnawisAvesauiions 51
A “sngsaSgauldandidmual i w8 "o wu ey ey INTERVENTION 1969

“p mé”:gcy’rj'\ﬁ’;smﬁi’laaﬁuuaﬁwmamLamnm‘sﬁ\ammam"mmz 179U A.A. 1972
(Convention on the Prevention of Marine Pollution by Dumping of Wastes and Other Matter,
1972: London Convention) WAZANWA 18 UNT, 81U 1BeeTs0i 3.

“See Article 211 (3) of UNCLOS 1982.

“See Article 211 (4) of ibid.

“nnoiiuazinguszninsanafivansuiulaenaly” vanet ey "y mdedennasszning
Uizwm‘i?'iLﬁ'mﬁﬁmﬁ’umimu@uﬁaaﬁ’uuaﬁwﬁﬁﬁumnﬁa WU 8y “rya1 MARPOL 73/78 1usiu

%See Article 211 (5) of UNCLOS 1982.
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UsTNTSsARdsndmzaoanuaia ATy gias i zse “suandesmiemeialy
vl vziennnn warTygiasune Tmians by q Asguneialdiu
iinANmiloUFInsNa12" pdelsfi UNCLOS 1982 uazay oy atiusing o fisavindu
Iag IMO Wiu MARPOL 73/78 1fusiu feldrimunvauwnuazsiunavesigivesinge
LﬁmﬁwﬁumﬁaLﬁuﬂiz’;m%mwiumiﬂaaﬁ’uLLasz@uuaﬁwﬁ'}ﬁuafjNﬁmz“w%mwmnﬁu
Feazldnasalulude 4.3 dely

42 319199959

fpidwessuniesgbasednsg nunete S5ilu ”cuﬂnﬁuriL’%ammnﬁ’lﬁwﬁmﬁwaa
Soveaamzidouioliif ‘v Rueeigiii Tnesinfinnsananganizifionfiufiase (Genuine
Link) sswine¥gidwevseiuidwoundesunand wasiiisldidnseioaansidounds Besana1n
gonfi“n3  wirfuarANTURRVAUANNNNALAZHIATTIUTER I T IMAR LTy a)R
\ungrsneneluesigiiwessdunsiiosiuazaiuasnaivindenizausmntingiugie

wiiimziananaiuusind bifisglafisuneesulne®™ wazsgiondlidirsgetl
wio¥glFuneile donfic Snmlumzianann (Freedom of High Seas)® u¥giiruovseden
flunsnawmileizedeinsanialdaanzidouiunu ag19l5Aa Sgidveesedenli wnTali

waghuslunslitfeiunguanevesauiulunirnivesaniifiognislusanunusony®
wWisuwSevavauThned  LilegainiSediol feusnunueeigLinv09senNRANALLAL
(Territorial Principle) faviu Sgiiwassedefiuasunausiiiesdifionviionzianas us
nalfngnadandadedlsiiuluniinislfiunsunavesspiulusuunuvesnunnd

A GngRsyInsznieUsving (The Permanent Court of Justice: PCI)) §3fiasdeluni

See Articles 21(1) and 56 (1)(b)(iii) of ibid.

¥See Article 1 of the 1958 Geneva Convention on High Seas and Article 86 of UNCLOS
1982.

S50 WAUMTR, “wan Freedom of the Seas 4iAfU Common Heritage of Mankind”,
213 3R /A5 15, 1 @uan, 2530): 125-162.

“UniiS 39z, Lecture Notes NANNIYITEWINUILINA, ANWATIN 4 (NTINWNMIUAT: “WINANA
Aryeyu, 2547), Wil 41.
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Legal Problems Concerning the Revocation of the Right to Vote*

53gns  HeM

Theerayut Somton

Abstract

This study aims to research on election laws and the revocation of the
right to vote, Furthermore, this research also focuses on the comparison between
the issue on the revocation of the right to vote in Thailand and other countries.
From the research, it illustrates that the Constitution and the organic law of the
Constitution concerning election activities with 27 sections who violate election
laws. However, this measure as it stands does not take into account the appropri-
ateness of such a measure in given circumstances, or the degree of seriousness of
said violations before it can be justifiably applied. In some case so violent have to
dissolve the party, revoke chief of the party and the executive committee, as show
in section 237 of the Constitution. The election and the revocation of the right to
vote in most of the western countries intends to make offenders repent and to
protect fairness in election. There are various methods to punish the offenders
depending on cultures and traditions in each country. In Thailand, the revocation
of the right to vote was first emerged in the Election Act B.E 2475. Nowadays the
Constitution of the Kingdom of Thailand empowers the Constitution Court and
Justice Court and so on the Election Committee to revoke the right to vote. This
does affect public order. Consequently, this work would like to suggest that the
electoral law should be implemented relying on the decentralization and the
relevant laws should be improved, because the election and court procedures

should be expeditious, honest and fair.
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Abstract

Actions involving conflicts of interest of members of the House of Repre-
sentatives and members of the senate have been commonplace in the Kingdom of
Thailand (Thailand) since time immemorial. Members of the House of Representa-
tives and members of the senate have frequently acted in accordance with per-
sonal interests by illegitimately exercising the authority vested in them by virtue of
the positions they have held. Unethical behaviors by those in positions of author-
ity have unabatedly run rampant throughout the land for many decades. Appar-
ently, such figures find no difficulty in electing to act in accordance with the
dictates of personal benefit in spite of the fact that at the same time they are
thereby acting contrary to the public interest. Even though there have been many
attempts to rectify this unsavory situation through making changes in the legal
system, problems continue to arise without surcease in this connection. In the case
of Thailand, the researcher has studied the problems issuing from unlawful actions
stemming from conflicts of interest. It has become clear to the researcher that
there are a number of shortcomings and inappropriate aspects when it comes to
addressing and rectifying this problem in the Thai legal system. In this light, then,
the researcher investigates problems involving conflicts of interest pursuant to
members of the House of Representatives and members of the senate (members of
parliament or MPs) in accordance with Section 265, The Constitution of the King-
dom of Thailand, B.E. 2550 (2007). Furthermore, on the basis of these studies, the
researcher is now able to suggest how the Constitution should be amended such
that it can more efficaciously address the problem of conflicts of interest. Findings
are as follows: Firstly, there are no clear provisions stipulating the qualifications of
those who would hold political positions as members of the House of Represen-
tatives or as members of the senate. Secondly, there are no clear provisions
specifying how these provisions are to be combined with other provisions govern-

ing other actions in the course of direct or even indirect applications. Thirdly,
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there are no clear provisions regarding the holding of concessions, being a party
to a contract, or a partner or shareholder. Fourthly, there are problems in the
enforcement of prohibitions involving the spouses and children of MPs. Fifthly,

there are problems in provisions that provide exceptions for those who are MPs.
A1 "afey: nMadinmuuioatsslomd, 8n ndunusegiues 3Bn@ 01 8IRI 265

Keywords: The conflict of interests, Members of the House of Representatives and

members of the senate, section 265
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Abstract

Appropriate welfare setting which is consistent with Thai boxers’ way of
life is able to promote high quality of life of the Thai boxers. In this article, the
author studies legal problems relating to welfare provision of the Thai boxers
provided in the Constitution of Thailand B.E. 2550, Boxing Act B.E. 2542, and the
Unfair Contract Terms Act B.E. 2540. The aim of this essay is to suggest suitable
guideline solutions concerning welfare provision in order to establish the stability
for boxing profession.

With regard to the findings of this study, it is found that there are many
problems on welfare provision for the boxers in Thailand, such as the unfairness
of the Boxing Act B.E. 2542 on boxing, legal problems relating to welfare security
of the boxers on accident insurance in the boxing competition, unfair outlet
contracts, and unfair payment of compensation. The author suggests the guideline
solutions to these problems by an amendment of the Boxing Act, B.E. 2542 section
3, 14, 15, 30 along with other relating regulations of the Boxing Commission that
lead to obstacles in providing welfare setting for the boxers in Thailand. Such a
move tends to provide boxers with the protections on the rights to freedom and
welfare.

A1 A8y
¥ fins, dnfivnanglng
Keywords
Welfare, Thai Boxers
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Abstract

This article critically discusses the role of conciliation according to
Restorative Justice Principle in the inquiry process of the criminal case, how it
helps provide remedy for victims and treatment of offenders for the sake of safe
and successful reintegration into the society. In considering the enforcement of the
conciliation process in accordance with Criminal Diversion Act B.E..., various legal
issues tend to arise such as prescription, indemnification, and problems relating to

youth in the conciliation process.
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(Search of Agreement) jUdomnavuazu AIAINEURA (Summarize Agreement and
Congratulate) ARANNA (Follow-up)

B 5™ W | snalndindedefinmiBeuszuandioinim,” 915 aanm 42, 2 (wou-fguiou
2538): 141-143.

“grig 917, mﬂ%’@aﬁﬁwmwﬁmmé’amsﬁun'ﬁamﬂ%mmﬂﬁ%uq:ﬂﬂﬁiﬂﬂi&%ﬂﬂ%ﬂLﬂ ,
(NTIMNNEIUAT:  UNIUDBNT 9 A, 2552)

a5 W snalndindedeinmiBeuszuandioinim,” 315 aanm 42, 2 (wou-fguiou
2538): 141-143.

“Ron Claassen AINYASTINYTOZ-MANNTHUgIM Sroflalu gm¥mi 1Bedue,nszuanns
gRoTING wwduh “nadeon” Tunsgidedaudomivennyn “wiu sanlne, 115 seaww 51, 2
(WOENIAN — “IUAN 2547): 121 - 122.
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1.5 Uszlganivpenislnandsdiafinan'

nslnaindediainmduisnisssivdoinmiiseudne  lafinszurunisfidudou
FILBUNTZUINRINTUIANNINANS m'ﬂna'Ln?iﬂa"iaLﬂugmmuﬁﬁmwjﬂrﬁl’dwﬁiaﬁﬂLﬁumi
Inandelunn ot nalndindediuaan dastavesdarmuasfinawelalunadionnasiiu
inlidioAnmlgavlulag$amnninasadiunszuiuiarsanaiiuaa Td wudeaian
wazenlisnelunsiudiuagiang o Tumaduiu magnssaiuazmafnn Snviernldanelu
nsteduad DuwdosAu ﬁﬂ{[ﬁmaav;jﬂ’nﬁ[unﬁifmﬁumﬁaqﬁﬂ’iaﬁwmw%ﬂmﬂmﬁL‘ﬁm
Yu Wunsanasdaudavsadiolsifostu Seinli wnsnagiminlugauldegiouni v
HINNTINTAWTIUNTZUIAITUNND T BIAR WA

2. Y3 TRAMAITUNINTZUUNNTYRASTINGS W UAUi

oy InTINluNTazfiasenguNesuTuuTIIAgunIe "N duneliiinaim
Cameinduiisgieadddiunisiiennn suBsuesrssinuiiosannszuunisgiissiw
ANNUUURILAN (Mainstream criminal justice) ABNINYEN answlanadedl 09 nasufiu
miﬁ’UQ’mzv‘hﬂfnuﬁrﬂé\”ﬁwmnﬁmLf]un'izmumiqﬁﬁﬁuLLuﬂwﬂun'ﬁlndLnﬁﬂﬂﬁ
210y nTUNTTUIMNTYRTTINGY suduilunslnaindeaiionnun (Restorative justice)

2.1 nﬁ)‘uLLmﬁmTunsxmumsqﬁﬁﬁumammﬂ6?\1Lﬁu

AN N1TSITHYR wyudagiannudumivian Ouynvdn “san  winyud
pwdaudadudofinmduusingnisalsssnioglusa e “sannisfinnsvenaiieday
i Arwdaudefiiandulunisazifindengmsneduduussingulu “eandumnnine
ﬁi’ﬂﬁ]’amﬁnizmumﬁqﬁﬁ'ﬁwmmmﬂLﬁil"whLﬁum'ﬁaﬂwmmg’mzﬁ'}mmﬁﬂmﬂwwﬁléf
fiamﬂimﬂnﬁw‘ﬁu

Aow vasawlanadefl oy N1IANAUNTZUIUNITYRSTTHN DY WAEN TN
mmﬁmmwé’nmmﬁuﬁumLmutﬁasiﬁé’nizﬁ'lmmﬁmﬁ“n "iinluamAnnIATiuns i
nizuaunﬁqﬁm'sumammﬂﬁy’aLﬁmzﬁl,l,mmmﬁm[?l"’auu HNAFIWIT N13NTEIAINAER
thuduarafindennusnedsdda anasla yaraladugnaziiiamin maiignazin
AnAaNaslnyldoggls

PUSugn agusst 33, “unumuazeiessanuedinandsdeinm Tu wn 13013 “wwEes
Qﬂ’i:ﬁﬂ‘izuauLﬁmﬁumwgum\ﬂuﬂiawﬁ’a WAZOUTNAING INYe wafianslnaindsdedinom,” o
HouUszn e wandudia asnengunnewisUsznalng, 22-24 ffugnou 2552, wii 14.

M v¥eudion, “nslndindeaiionnnludu au " 0 5USZNBUNTS “Haw, W HouuIzun

UL T1UNTENERAINITANAYRGIIN, 20 NUeeU 2551, Wi 1 - 2.
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WNANNIINITZTUIUNITYRGTTHN DY NG sinn)uanguazindvinisiiendn
“NIZUIUNNITYRFITHN DY INIZU an” (Mainstream criminal justice) FoA8nIam
nﬁamtmﬁmﬁand'mﬂun'mjaLmrﬁhQ’nizﬁwﬁmma\ﬂmwmwé’nmiuﬁuﬁummLLmulaJTﬂiﬁﬁnﬂi
Tunsudlutlymnewnsss wiensynssnne lfARANL “svngunimwioasyinTsavie
L gnnguas U\‘]ﬂNI@fJ’i’)NlZJEJ’]ﬁ)LﬁfJ’J?ﬂLquﬂsllﬂ’J’mLde‘I/ﬂfJLLﬂ'L‘Vigaﬁ)’ﬂimﬂﬂ’i’mﬂ%@éfﬂ‘vﬂﬂﬂ’m
o unle

2.2 ﬂ‘a'E)‘ULtuﬁﬁﬂiuﬂixﬂ’l‘uﬂ’ﬁqﬁﬁiﬁ'ﬂ%’]\iﬂ’]wu’]l,l.u’ﬂ‘lﬂﬁ

NIV IMUINIINIDULUIAANTZUIUNIYRASTINTY NS IFRAWARTISNA NS
Uizﬂgunéjum?auﬂ%fm%anﬁﬂ'izﬂ;unfjm;mm (Family or community group conferencing)
LLazlﬁﬁﬁfmuwnﬁLi‘]ﬂﬂiam'ﬂndm?isJm%awmgma#uLLazQ’mzﬁﬂﬁﬂ (Victim offender
reconciliation projects) {UNTTUIUNNTYATTINITY N usunlunislnaindaasiennyn™ G
nazuunsgisTINge siilunslnandeasionanlsmiusulilunmsdesszwiname
oy InTINTugnazidanfuanlufion Autuues (Kitchner) naigoonunsle Uszna
WALLNAT LD TUA 28 WownAN 19747 singusnguaziindsnis® Fondn “nIzuaung
ghoysnde snudwilunislndindeaiionnn (Restorative justice)

PNNTANIITIAHEAIUVEY LanUauIg1™ wuin NIZUIUNTYATTTHLTY

Nﬁuﬁu‘ﬁ[uﬂﬂ’ﬂﬂdLﬂgﬂﬂﬁa’lmuﬂﬁﬁﬂwmﬂ‘i’fm?jaﬂ’]‘limu’m’i’iuLﬂu@uﬁﬂaﬂﬁ(\/ictim—centered)
Tunaimuanm “onngwazn1salaan “ulnanaunulagwmdoa 1w nTsx Hn3zvindn
ATOUAT o guaz NN F29N1TUNEH uld ey peinefefinndnudaiinny
Audunis Suasdusuntiodudoniulu o

andiafiumusionaadlsifiui NIIINUINIDULLIAANIZTUIUNTYRTIINIT Y

Nﬂuﬁuﬁﬂﬂ’ﬂﬂﬁLﬂﬁﬂﬂﬁﬂ’]iy’]ﬂ;i\‘]Lﬁuﬂﬂ’itﬁﬂ’w’]ﬂ’)’mLde‘Vi’]fJIﬂfJLQWWSE)?j’lﬁf‘jﬁﬂ’)’]NLdﬁJﬂﬂﬂﬁ
LﬁW‘ﬁuﬁUm?iamﬂim_jmﬁw%ag’fﬂmﬂLﬂu@uﬁnmﬂndmﬁﬂﬂﬁmmﬂ Fy onAFEITULUA
ANAAYDY 99%U LWUSEALIM (John Braithwaite) NILUIUNITYRTTTHLE HIUAUNAD
mimmmmﬁmdﬂmﬂLm'mﬁ'aawmu'mﬁﬂﬁné’uqj' AN silfudeowanssadu
AUGINANUBINTZUIUNTYRFTIN VULIFAIMAYTUINIENTEIAALAS "INt eiy g
“sfifovAilefadulsznisusnie N1FUITIMNIAMNL IMgLIWMERRINTIH Fevinneia

am¥mi 1898119, “nIzuIuNsgRsTINES Nudwi “maiden” Tunnsgiadedaudensenan
wisu “sAnlng, 219 1IAANIN 51, 2 (WOWNIAN — “IWIAN 2547): 114

21989,

1 3putReniiy, 118,

*0Oghonnaya Oko Elechi, 1999 §19lu IMIAU Bos e, Boadioni, 118.
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m'iﬁm%mmywmwlﬁ%um'ﬂm&ii’fmLmuﬁaﬁiwam%’wéauﬁL“ﬂﬂ'}ﬂ'ﬁ’mﬁu’aﬂmmdﬂmﬂ
'auqﬂﬂaﬁu 1 NAUAY

INNIFATHUINTOUUUIAANTZUIUNTYRTTINLE Y NudWwL ludazfindn
HIN9TIN13189991AHL T INIPUATHANTZYININNTNITZIRAD VY INTTH Havonu
wW3eaLIn John Braithwaite) l#3191dNN15UTTINIAINL o uimdea1wInTsnw3e
frovnel Saeil

D m'mﬁl,mm'mL“ﬂmmmw%’wémﬁmcymfﬂfu

2) MIUTTIMANMHL grgA19N131 89919 1N 15U U

3) m'mﬁtmmmL“mesJﬁ’Janﬂiﬁﬂiﬁl,ﬁmﬂ’nui"nﬂaamﬁﬂ

4) NTVUFTIIIANL BvneunioshsAdnAAS

5) m'im'il:vnﬂ'rmL“ﬂmsJﬁ’mmiﬁﬁﬁlﬁﬂmmi‘”ﬂﬁwé’aéﬂmﬁmé’uﬁum

6) NMFUTTNIAMNL " BM9E8TENIMsLuUYsz3UlRe

7) m'im'il,mm'mL“ﬂmUﬁ’mmiﬁﬁﬁlﬁﬂmmi‘”ﬂ’jﬂrﬁl’%ﬂ’nuqﬁﬁﬁu

8) NMTUTTIMIAMNL IWIYAIBUTIL TH TU Yuan AN

NTDULRUIAANITITINUINIZUIUNITYRGTINLE Nuduinaslnaindeasionyn
wwalna (Restorative justice) alzLﬁiﬂf?}’d'}ﬂmwu,mnﬁi'mmnn'szmun'ﬁqﬁﬁ'ﬁ'mmamcyﬂ
N3l AN (Mainstream criminal justice) TUUIANMNARTII

D A gwignionaniznufiiatuainnisnszvinamdudeesls

2 Bmudludeelindiein, nmidnegels

3) yanalaazduguiluBoisuaziedsnisla

PNNITIINUINITOUUUIAANTZUIUNITYRFTINLGY Nuguinlud  nnende
Uszinasinge L luusuld lasuszmadangelfinszunsgfisysnds smduiuual
Tunslnawndsasionny? nslnaindeaiionanluysswatinfuaus® nslnaindeaiionayiiy
UsemAnSaa

Bam¥m 18991108, “NTTUIMNTYAGTINGY NS, 118,

“Tnue v3yiitev, “nslnaindeniienaluin sy . 1N 13UTZNEUNT “NNU, 0 FipaUsza
URAU TN TENEAANITANAYRGITN, 20 MUeew 2551, w1 1-2.

7 536 anUSe8, “nalndindedonmlumalssivasingy,” 13 13AAgRsIINUIVIAL 9, 1
AUfufl 9 (Mueneu — SUAN 2549): 51-64.

% 35 anUSed, *naslnainde “wiusluafionn Uiz unisaivevAafinfuaud,” 215 19
ARYRASIINUTIIAI 1, 1 (HNT1AN 2549): 25-35.

Py 911, mﬂ%’qaﬁﬁwmwﬁnmu’é’)'ﬂn'ﬁﬁ’umsaﬂﬂ‘%mmvﬂﬁﬁu;maiuﬂizmﬂﬂ%"mﬁ ,

(NTIMWNNIUAT: UNDBINT 9 A, 2552.)
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2.3 WWIAALAZVOBANIZUIUNTYRASTINGY N UAUN
NYWIH ”ummyﬂmm'iag'ﬁmﬁmﬂumﬂma"]L‘meJ'imnﬂuﬂmiﬁﬁmmﬁﬂﬁﬂumi

Y

ANTITINAIN NITITHUR u,m'mgwéiﬁmﬁmﬁuun 2 finaldn3 uAUaZIEA " NSyAR

0% o,

Buuaz “9an  nIzvidndBusenysnidouisglityaiivunislismnsdureussan don
L‘ﬁméﬂmﬁ)LLﬁ%ngunﬁiaﬁTwa’nizﬁﬂmmﬁr;m’1ﬂiﬁﬁugmwqwﬁﬁﬁﬂmaﬂmwé’mzﬁ'}mmﬁm
Téiun ngwinrmaunuunilng (Retributive theory) nguijnnstlesiiu (Preventive theory)
mqwﬁmmfﬂm’?y\luﬁ (Rehabilitation theory) S‘fimé’nu,mﬁﬂmiaﬂwwé’nﬁzﬁﬂﬁmmammﬂ
fonaa dnnguane® Windnfidaguss efienisuiufiumauny (Retribution) nsdfuda
(Deterrence) tion36Afl "8y wW1sansevindindn (Incapacitation) LLazLﬁamiLLfﬂﬂJ"ﬁuﬁ
(Rehabilitation) mmnﬁinﬁaﬂwwé’n%ﬁ'}ﬁmmmﬂmdflﬁﬂ'iznauﬁaﬂmwﬂszmﬁ"’m 970N
inds USU wazsuming~u wasidulnwitiyafiliTuuszananguangennvedlne wnsn
18 raufiazifinndnuuianannisUssiussuanluaffifinisnszinawan®

2.3.1 wANNAANslnandgARD YT HUEUN

a1y nTINTtindusunsiese “sanwazialiiinau " sniounvde
DB INTIN n'ﬁaﬂmwu,fig’mzﬁ']ﬂfnuﬁﬂmwé’nmmﬁuﬁuwmLmurﬁifm‘i%nﬁﬁ'guma
T wmoufdywmsesansanlunienszuaunisgiioranls dnnguane 101 wisain
FUHUUIANNAAKAN ALY UDINTZUIUNTYRTTTHITY N udinUSuld lunslndindens
910y IneRminnadn®

Usznafinile: s nsssdunsdBungusneuasazifinfeussing 1w “aaN
ST'fﬁlaJLﬁfJaLwiél’aaaﬂwwg’mzv‘hﬁmvhﬁu WADBEYINTINGIVIN T WIRAHNL 8RNgUNEL " gnng
ey INTITUNI RN ”Nﬁuﬁmwﬁﬁizwmqﬂﬂau,azm'm R T (TRAToR O
n¥oN ¢ MIAY

Usen15fi o ﬂ’iZU’JHﬂ’]’iVI’]\‘]Qﬁﬁ’i’iﬂ‘lﬂﬂﬂ’ﬁi\‘iLQW’]ZLﬁEJ\‘iLLﬁiﬂ’]’i‘P«]JU@IJ’)
EjmzﬁwmmﬁmmaﬂwﬂmﬂmwwﬁauaLﬁﬂﬁmmﬁuﬁummmu (Retribution) Feviantnoud
M3NYFUTs (deterrent) uaznsinlont lailsinszvinaiwiindn (incapacitation) 4
NITUIUNTTNINYRTITH Nﬂ’)’ﬂ;i\iLﬁuﬂ’ﬁU’i’iWI’lﬂ’l’mLdﬂﬂﬂﬂiﬁnﬂﬂ’lﬂﬂﬁuﬁuq; ANLAN
(Restoration) dNAY ﬁaL‘T]uummfmﬁmﬁmmaamzmumwwqﬁﬁ'ﬁuL%\i HIUQAUN

B An 19, vANTIMNINGT, (NTUNWHEIUAT: HATSAYA IATIZA NTNTWTUT, 2547), Wil
23.

Sgm¥mi 189819, “nFzuIuNsgRsTINES Nudwi: “maiden” Tunnsgiadedaudensenan
U “sanlng, 2135 13AAWA 51, 2 (WOUNIAN — “IWIAN 2547): 113-114.

il Bos e, “NITVINTYAGTINGY Hudii: “naaiden” Tum‘sqﬁ‘ﬁa IAWGIN DY
WU “sAnlng, 219 1IAANIN 51, 2 (WOWNIAN — “IWIAN 2547): 120.
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(Restorative justice) L‘ﬁé)ﬂ’]’iﬁu“dﬂ’)’mLdSJ‘Vi’]fJ‘VI%EJNﬂﬂ’iZVIUﬁ]’mﬂ’Tiﬂ’izﬁ’]ﬂ’)’mﬁﬂiﬁ
“IANFE

INADTUYAINAII 96U %’Tﬁtﬁu’i’m’l’iﬁ’lLﬁuﬂ’]’iaﬁI‘I/IHLtﬁé’ﬂ’izﬁ’]ﬂ’a’mﬁﬂ
mnnannsuiwumawnulalyIsnsiunsud luduymieuungss wieunIsHie Wihin
m’mL“ﬂmﬂu,n'm?iamﬂimufmﬁw%ag’fﬂmﬂu,az “IANLABTINNITINTZU NN NYRFTIN
W wusdunilunislnawndsaiionidenduniveaniunisudlutliynn “oanuazinia
DEYINTTH 9% ﬂ’]’iﬁ\‘iI‘l/lUl}:J:ﬂ’iZﬁﬂﬂ’)’mﬁﬂﬁl’mﬁﬁﬂﬂﬂ’ﬂtﬁuﬁuﬂﬂLtﬂuﬁﬂs[ﬁl,ﬁﬂﬂ’ﬂmdﬂﬁ’]ﬂ
wiwdonwynTsnwas “sanwiniiilionaBereuiluaisn evneld winszuaun1Inig
YRAGTIHTY N WIUA 'lm'mﬁ']m@mmmmL‘”ﬂ‘mﬂLm'm?jamﬂimﬂniiuw%aé’tdﬂwﬂﬂlﬁLLaz
Q’mzﬁwmmﬁmﬂiﬂm ﬁuﬁﬂ%uﬂ'gamﬂﬂmmawihﬁu “IANAN NWLANLE

2.3.2 BANNITUALAUNALNL

NN3nee INTIREEUMANINLEINUNIBLAZUTITIAg W “sANnB HLARAI N
Vamgsiodl  gnnguas “9ANLAYTIN Nﬂ’)’iﬁﬁlﬁé’ﬂ’izﬁ’m’l’mﬁﬂﬂzLﬁﬂl@l”%’UIVIHL‘fluﬂ’]’iVIﬂLL‘VI‘LJ
AMNAAVITIANA RTINS lneA L umamaeinsadlmeldund nauinsadng
1% 1 % (Retributive theory) e Q’nizﬁﬂmmﬁmmmﬂﬁad'}Lﬂuﬁjﬁamﬂsmwnﬁﬂﬁtﬁmmw
Cewou “sanuagl “owelagas nAdIFTadlmsli NﬁummﬁmﬁdasﬁuLﬁ'aquﬁﬁﬁu
un “sanuazfoindudunisuiudu ngufinsaslnwiieilosiu (Preventive theory) Ao
Q’niz‘vﬁﬁmlrﬁimzvhﬁmamﬁmﬁaaw‘éqﬂﬂaﬁw%aﬁaiﬁl,ﬁmmwL‘”steJu,n' “9AN N1TadlNYL
Q’mzﬁ’]ﬁmhme'ii”Ja\1ﬁ’um’:ﬁriamﬂimﬂn'ﬁﬁ[mzﬁ‘uwﬁa Lwim'iaﬂmw,fig’n'izvi"mmuﬁm
agaienganlinalifiinuszlem]  wadTlEfin saslnuiellosiu Fen1sdlesiudunns
adlnwiile ¥ Anmnne “senuazfinafision1sadnegnisiawAnogaier” wazngul
nsadlmsioudlviiuy (Rehabilitation theory) AouuinnmAanisasmsioudluviuy

11 AL IRNYLARINNITNTZYINANAATINeTU gonld AN1TnaznAURAY | nawiANlE

U

u,azmmm'ﬁﬁ%ﬁﬁm&[ﬁunﬂia\ﬂwwuﬁQ’nizv’hmmﬁm nAdTLRBEN1TUNTAS N80
Tﬁwqﬁnﬁmaaé’mzﬁﬂmwﬁmLU?ifMLLUﬁﬂhJﬂﬁﬁ'}mmﬁm?']ﬁn Wunstlesiuluauiam
fil¥iAan1snszitanaasn Tnsnisiufidnyaiznns $19% “suas auasSes5IN

2.3.3 BANNIINTZUIUNITLEY HIUIUN

Mendy saTmlanasei o9 Ustinesing o $i5aF0iuAIN S uAgTU

o 1%

“niuazt Snwduiugiunwaiiion  lagfuvianaadyaisusesuazfnaTos niuas

9

L Snnwnaloviuiugnulilusgsssnyalesdauds  waziugiuanAnnszuiunig

® fms nsaly, “nsussuendeiinmmivenayn,” Gnenfinusudn asfifian avamToudie,

HUINYIQYTTINAT 71T, 2543), Wil 25 -27.
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giisssun1eafiorr lunisaslnwuignszsh@aniamdnnisuiuduldiudeuluiu
NIZUIUNTYRGTTNGY HUIUA (Restorative justice)™ sinNuaIguvu® 15endn “nn3
Tnawnagluadianyn”

2.4 AVIHVRNSVBINTZUIUNITYRSTTNIDY HIUdUN

NIZUINTYRAGTINIDY N IUAWA 39 “NITTUMNTYRGTTHTY  HWIUA i
Tétuuwsvanelu “sasialan Tne wuszanana T weldlddilunig vszgnifonnay
RN mhmmnﬁﬁa\‘mizmun'ﬁqﬁﬁﬁw‘ﬁa 1AW (UN Expert Meeting on Restor-
ative Justice) fisguraumnalddnnaiiufiodounaan wa. 2544 lalsiarmmanel i
“msé’maﬂmmqﬁﬁﬁuﬁﬁaam‘sﬁﬂﬁvgnﬂﬂﬂﬁlé\’%’uuanizwmﬂn awm_jmﬁu“l@iné’uﬁu”'

AAUAN S Tun1s $9aw 1wy “sasdudnvnng Aving™

A131 “Restorative Justice” ﬁn’“mnm'iﬁﬁu'j'lﬁmﬂwmﬂnﬁfﬂﬁuﬂnﬂauﬁuagﬁu
wsazUszmaiamoneialdluionssula sgnalsfion wszaildimunanamng
Wlilunslnainasludnuusiiing “nssrneamgisssudisesnsinlinnde Geldsu
Nan‘sz‘mumnmmywmwlﬁné’uﬁu”' AALUEN SN $19AH HuEuilu AN

991U WIeaLIn® a5u19d1 “NITUIUNTYRSTINTY NIUAUIABNITUTTINIAIN
L‘”smwu,n'mﬁlaawcy'mﬁaf[ﬁné’u‘;mmﬁu ﬁﬂiﬁLﬁ%ﬂW@ﬂﬂﬁNLﬁuquf‘inmwm
NTTUIMUNTYATTIN VusiieiuiyTansdnIzyinfnuas “sandien Tne = uiigioanila
foduuszn1susnAe NFUTTIMIANL gL 1wINTTH Gennnefonnsfiwde
E]’lslimu’lﬂ’i’iﬂ‘l@ll’%’Uﬂ’l’ﬂiﬂI‘i’fVIﬂLLVIW;IJaﬂ"]‘lJé)\‘i‘I/I’%Jwgnu‘ﬁLdﬂﬁﬂﬂ’iﬁuﬁ\‘]ﬂ’)’]mdﬂﬂﬂﬂ "Juqﬂﬂaﬁm
nduin Felpesamudmnnetie nsidenen muﬁfuﬁmmi“nﬁumﬂaaﬂﬁﬂiﬁné’uﬁumﬁn
ﬂ%ﬁlﬁLLﬁﬂaﬂuidnmaam?iammy'mﬁuﬁgﬂTﬁ]’inﬁNﬁmﬁaum%’w5°u§1’amnﬁmmmﬁamm
WOu 'auéffsgnmaazLﬁﬂLLazidnlﬁﬂaamﬁﬂ LLazﬂmwif‘”niﬂgnmmﬁw‘l’ﬁﬁif‘*ndmumﬂ

5 snwituguly”

Hqm¥mi 189819, “nFzUIuNsgRsTINES Nudwi: “maiden” Tunnsgiadedaudensenan
m¥u “anlng,” 213 1IAAWI 51, 2 (WOWNIAN — “IWIAN 2547): 114-115.

FAndina Ang1¥mg, “nslnadindeafiotnnluin o 7 1on 1UTENEUNNT “HNLN 04 Haguza
URAUD TN TENEAAINITANAYRAGITN, 20 NUeeu 2551, wii 1-2.

“NFZNTYRGTIN, BN 1FTIBIIUNTUTZYNNTZUIUNNTYASTTHUMIRATIT 1/2546,”, Wi 3.

¥Kathieen Daly and Hennessy Hayes, Restorative justice and conferencing in Australia, pp.
1-2.

Sqm¥mi 189819, “nFzuIuNsgRsTINES Nudwi: “maden” Tunnsgiadedaudenisenan
wm¥u “anlng,” 213 1IAAWI 51, 2 (WOUNIAN-" VAN 2547): 117.
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NADBUIYAIHRNIZVDINTZUIUNITYRGTINLE Nudwivsanislnainasas
oy atinArnsuazinnuNgazLiulain NTLUMNTYAFIINGY snusduiiduzuuuy
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LEGAL ISSUES RELATED TO MOTOR REPAIR OF AN INSURED CAR

Wus13aln dad FHenarr
Sathid Wichaigul

Abstract

Legal problems concerning the business of repairing insured automobiles
involve two types of contracts: insurance against loss contracts and hire of work
contracts. When insured automobiles are damaged, the insurance company in
question must pay an indemnity to the insured to cover the costs of repairing the
damaged automobiles and restoring them to a condition matching their condition
prior to being damaged. However, the repairs must be done under the
specifications of the concerned insurance company.

The hire of work contract does not have a standard form and is not
regulated by the state. This results in disputes regarding contracts, quality, repair
costs and insurance claim payouts, auto repair guarantees, and the liability of
businesses engaged in the repairing of automobiles.

There are no agencies charged with the duty of supervising, controlling,
and monitoring the auto repair business in a clear manner. In the view of the
researcher, an integrated approach to supervising, controlling, and monitoring the
repair of insured automobiles should be adopted. To this end, existing related
laws should be amended so as to fit the situation involving the repairing of
insured automobiles. The laws of the United States of America, the Peoplés
Republic of China, and the Republic of Singapore should be used as guidelines for

solving problems encountered in the business of repairing insured automobiles.
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*Motor Vehicle Service and Repair Act (excerpt) Act 300 of 1974, Sec.2.
*Ibid, Sec. 5.
®Ibid, Sec.20.
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*Motor Vehicle Service and Repair Act (excerpt) Act 300 of 1974, Sec. 35.
“Tbid, Sec. 36.

“Ibid, Sec. 37(1).

3Ibid, Sec. 37(2).
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THE MAKING OF THE

ASEAN e
CH ART ER Tommy Koh; Rosario Gonzalez-Manalo; and

Walter Woon, eds. The Making of the ASEAN
Charter Singapore: Institute of Policy Studies
2 oo aados, RSN o 2 and World Scientific Publishing Co. Ltd., 2009
ORI A hr (214 pages, ISBN-13 978-981-283-390-7, ISBN

B 981-283-390-0)
wild “araniitdunisagnensovsniia

mnmﬁ"mﬁuﬁ'mwuaaﬂmzvi"m'mizﬁnM\‘lﬁ'aa
npURsoLBowEesiansansenging (High Level
i s ' Task Force (HLTF) on the Drafting of the
ASEAN Charter) Tu) .. 2007" 7ilifuszauiin

FEWITNHNTVIANDINGATNYU AA. 2007 Tmmwiazum%’vﬁﬂwﬂﬁmwamL%'aaiﬁamﬂuLLﬁiHNuaﬁ

L LK Y e i3S e WP wonta scienun:

Youru  mFunwTmussn1Tinginsedouiu  wasndnualdannunit 5 Fea
N32UUNNIL19791 (The Negotiating Process)’ wazluumil 4 L%EJ\‘iﬂ’ﬁ’i"]\‘iEJ’lL%ﬂuiu’qfuwi\‘iﬁ:
AMZENIIAn@Lazn)URToWToN (Drafting ASEAN’s Tomorrow: The Eminent
Persons Group and the ASEAN Charter)® fuiflunisosunginmalangiinsenieou
FusiouiAountannTesusnngnennnEifong e nden (Eminent Persons
Group (EPG) on the ASEAN Charter)* Tu@ a.A. 2006

Wazneulufodmiifisziiu_siifinsdonnganusasssma sndndugufiavoudaiisg
nniinsondounazion 13 dyfiifiendios.

*Tommy Koh, The Negotiating Process, in The Making of the ASEAN Charter, Koh,
Tommy; Rosario Gonzalez-Manalo; and Walter Woon, eds. (Singapore: Institute of Policy
Studies and World Scientific Publishing Co. Ltd., 2009), pp. 47-68.

*Rosario Gonzalez-Manalo, Drafting ASEAN’s Tomorrow: The Eminent Persons Group
and the ASEAN Charter, in The Making of the ASEAN Charter, pp. 37-46.

“Ysznaudieuszanauiiiansvainvatewans1gan 8dnudazusema it finuniulase $19
Yo WFou 71399 DUUTLAWEIAINTINGDVDY HAN ANYIMANNITUAZIARINHIIATHAIINANGY
FEUINUILINA U ”cycymazﬂﬁzycmﬁ”’wmﬂ wiondavinTigeuumslunssenginse wiiou ax
Lﬁawmﬂﬂﬂﬁmut;UuﬂU'mﬁdﬂﬁfssJﬂ'nm'wﬁamlﬁiﬂu 2 (Declaration of ASEAN Concord II: Bali Con-
cord 1ID.
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"WmuunumvasUssmalnedendossuluund 7 ﬁ'aaaguuawa\ﬂm (The Thai
Perspective) ildussgnsldiifivitunumvssuszmalnglunsfl usmsenging
ofguagnals fugaduvosszmelnedisioansinginsendowdsznouluiie seAnsiiling
1unann1y (rules-based organization) Dumbefifivs: “nEnmuazUse  nSnanniiu
(more effective and efficient body) Lmﬁﬁﬂiwwmﬂu@uf‘iﬂma (people-centered)
wona N UNUMUBNEUNUANUTE walnssinaziduaunanslunist wevmneean® lunsiu
Lfi)"]mwsllaamiﬂ'izﬂ;uﬂ%v’ﬁﬁ 10 Adealu :ﬁﬂizlﬁumwsﬁ’mLLé’aﬁuTuﬁUizﬂ;wﬁaﬁé’amLﬂu
Uszihiuides 99ANT MBNYWeYU (Human Rights body) au xdnuszniafiasiiunszin
ndutiu usTeMIARIATERIUUTTs U HLTF fedusnanzyingiveanidu 2 ngx WD LI
FamuUsnwmnsaiuntelunguuazy avnamaesn  Uszmalnelugnuzi§inimdesion
WYY INHOUAAIYUTTYINA Q’LLmuﬂJaanzMﬂlmﬁﬂﬁﬁ% umqL%auﬁlu'izwj'mmi'%’uﬂizmu
oW Ui uazlide uluiudend

o “sinaudafenifiuliiinisviaeiuues HLTFE e fildsusuas dWoswneniide
dinudiaruszrninenniziingu Ineflseunsle nausa -wunla (Rosario Gonzalez-Manalo)
Fouuszsmaes HLTF lfeansuels lasianizedreduluuszifiubos nnywevui
sulaiiifie lne warWAUTU duus Tl gusiﬁa'n%uﬂnﬂafm%méwmm uaz uL 3u
Usz3ulne Tuuneii~ealus saife wazngnuIzineg CLMV’ nduiioun1afiazinsednm
m'smuqummLﬁucvhasiuﬂfizmmaﬁmma'ﬂ’?w

*Pradap Pibulsonggram, The Thai Perspective, in The Making of the ASEAN Charter, pp.
79-94 at 33.

‘Tommy Koh, The Negotiating Process, in The Making of the ASEAN Charter, p. 63.

"Houngegluizin avuavde 14 pudns EuyweruaUTou (Article 14 ASEAN Human Rights
Body)

2. aaﬁm“m%méw%umLs’ﬁsuﬁﬁaaﬁﬁLﬁumimua"'}mﬁmﬁ'}ﬁ Foazimunalaefiuszynsgnuns
AUTEWMADN WYY (2. This ASEAN human rights body shall operate in accordance with the
terms of reference to be determined by the ASEAN Foreign Ministers Meeting.).

SRosario Gonzalez-Manalo, Drafting ASEAN’s Tomorrow: The EPG and the ASEAN Char-
ter, in The Making of the ASEAN Charter, pp. 37 and 44.

“Fudienguimimnandnussulunuidinguues 4 Uszind Ao e (Cambodia) 817 (Lao
PDR) HouUNTT (Myanmar) wazt3gaud (Viet Nam).

“Dian Triansyah Djani, A Long Journey, in The Making of the ASEAN Charter, p. 142;
Pradap Pibulsonggram, The Thai Perspective, p. 85;0ng Keng Yong, At Close Quarter with the
Drafting of the ASEAN Charter, in The Making of the ASEAN Charter, p. 113 (85U1973 &N
Uszna CLMV fa2utiiusingain m%n‘a’iuﬁlunfjuHLTF); Aung Bwa, The Jewel in My Crown, in
The Making of the ASEAN Charter, pp. 27-36.
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